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PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff-Appellee,

vs.

ALONZO BAKER,

Defendant-Appellant

.

APPEAL FROM THE CIRCUIT
COURT OF COOK COUNTY

.

HON. EARL E. STRAYHORIJ

,

Presiding.

PER CURIAM (FIRST DISTRICT, FIRST DIVISION)

:

Before Burke, P. J., Goldberg and Egan, J. J.

Alonzo Baker, defendant, was convicted upon his negotiated

plea of guilty of attempt robbery and attempt armed robbery

(111. Rev. Stat. 1973, ch . 38, pars. 8-4, 18-1 and 18-2), as

charged in two separate indictments. Defendant was also found

guilty after a bench trial of the crime of armed robbery as

charged in a third indictment. He was sentenced to concurrent

terms of two to six years for attempt robbery, two to six years

for attempt armed robbery and four to eight years for armed

robbery

.

Defendant wished to appeal and the office of the State Ap-

pellate Defender was appointed to represent him. After examining

the record, the State Appellate Defender has filed a motion in

this court for leave to withdraw as appellate counsel. Pursuant

to requirements set out in Anders v. California , 386 U. S. 738,

a brief in support of the motion has also been filed. The brief

states that the only possible arguments which could be raised

on appeal are: (1) that in accepting defendant's pleas of

guilty the trial court failed to comply with Supreme Court Rule

402; (2) that at defendant's bench trial the evidence was in-

sufficient to establish his guilt beyond a reasonable doubt; and

(3) that defendant's sentences are excessive. The brief con-

cludes that an appeal on these issues would be wholly frivolous

and without merit. Copies of the motion and brief were mailed
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to the defendant on February 13, 1975. He was infomiGd that

he had until April 1, 1975, to file any additional points ho

might choose in support of his appeal. He has not responded.

The first possible argument which could be raised on ap-

peal is that the trial court, in accepting defendant's plea of

guilty, failed to comply with Supreme Court Rule 402. (111.

Rev. Stat. 1973, ch . IIOA, par. 402.) The record reflects

that when defendant's case was called, defendant appeared repre-

sented by privately retained counsel. After a pretrial confer-

ence with the court, defense counsel in defendant's presence

informed the trial judge that defendant wished to enter a plea

of guilty. The trial judge informed defendant of the crime

charged in each of the indictments by name. Defendant was advised

of the possible statutory penalties for each of the crimes charged

and of the fact that the sentences could be made to run consecu-

tively. Defendant stated that he understood that by the enter-

ing of a plea of guilty, he waived his right to a trial by jury,

his right to a bench trial and his right to confront the witnesses

against him. The trial judge by questioning defendant ascertained

that he understood there had been a pretrial conference with the

court and understood the sentences which vv^ould be imposed upon

a plea of guilty. Thereafter, the facts which provided the basis

for each of the indictments were stipulated to by the parties.

Defendant's pleas of guilty were then accepted by the trial court.

Defense counsel in his brief states that it could be argued

that the trial judge did not inform the defendant of the nature

of the charge. The record affirmatively reflects that in accept-

ing his plea of guilty, the trial judge advised the defendant of

the crime charged in each of the indictments by name. Thereafter,

the facts which provided the basis for each of the indictments

were stipulated to by the parties. In that stipulation the crime

charged in each indictment was again stated. These statements

2.
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were sufficient to apprise defendant as to the nature of the

crime charged. People v. Krantz , 58 111. 2d 187, 317 N.E. 2d

559; People v. Tennyson , 9 111. App . 3d 329, 292 N.E. 2d 223.

It could also be argued that the trial court did not in-

form the defendant that he had a right to persist in his plea

of not guilty and did not inquire of the defendant whether

threats or promises had been used to induce his plea of guilty.

Supreme Court Rule 402 requires only substantial compliance

with its terms. ( People v. Mendoza ; 48 111. 2d 371, 270 N.E. 2d

30.) Here, defendant represented by privately retained counsel

entered a negotiated plea of guilty only after a pretrial con-

ference with the court knowing the exact sentence which he would

receive. Defendant was admonished as to the crime charged in

each of the indictments and the possible statutory penalties

including the fact that the sentences could be made to run con-

secutively. Defendant stated that he understood that by enter-

ing a plea of guilty he waived his right to a jury trial or a

bench trial and the right to confront the witnesses against him.

After a complete review of the entire record, we conclude that

defendant was fully aware of each of his options and that his

plea of guilty was voluntarily entered.

The second possible argument which could be raised on appeal

is that the evidence adduced at defendant's bench trial was in-

sufficient to establish his guilt beyond a reasonable doubt on

the charge of armed robbery. In a bench trial the credibility

of witnesses and the weight to be given to their testimony are

matters for the trial court to determine. Only where the evi-

dence is so unsatisfactory as to raise a reasonable doubt as to

defendant's guilt will the findings of the trial court be dis-

turbed. ( People V. Clark , 52 111. 2d 374, 288 N.E. 2d 363.)

The testimony of one witness if positive and credible is suffi-

cient to sustain a conviction even though contradicted by the

3.
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defendant. People v. Griffin , 12 111. App. 3d 193, 297 N.E.

2d 770.

In the case at bar, the State produced the testimony of

Geraldine Allen which was positive and credible. She stated

that while working for Kapehart Cleaners the defendant entered

the store, produced a gun and announced a holdup. During the

robbery which took approximately 20 minutes, she was able to

get a clear look at the defendant. One week later she went to

investigate a disturbance two doors down from the cleaning store

and identified the defendant who had been placed under arrest

by Chicago Police Officer Dudeck. At the time he was placed

under arrest the defendant had in his possession a gun similar

to that used in the robbery. This evidence was sufficient to

establish defendant's guilt beyond a reasonable doubt even though

defendant testified to the contrary.

The third possible argument which could be raised on appeal

is that defendant's sentences were excessive and should be re-

duced. While this court has the power to reduce sentences (111.

Rev. Stat. 1973, ch. IIOA, par. 615(b)), that power should be

exercised with care and only where it is manifest in the record

that the sentence is excessive. (People v. Fox , 48 111. 2d 239,

269 N.E. 2d 720.) The trial judge who heard the testimony in

matters presented in aggravation and mitigation is ordinarily

in a better position in a reviewing court to determine the punish-

ment to be imposed. People v. Winfield , 133 111. App. 2d 48,

272 N.E. 2d 848.

In the case at bar, the trial judge at the time of sentencing,

had a presentence investigation report and a psychiatric report

upon the defendant. After considering the facts of the case and

the presentence and psychiatric reports, the trial judge sentenced

the defendant to concurrent sentences of two to six years on the

charges of attempt robbery and attempt armed robbery and four to

4.
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eight years on the charge of armed robbery. After a complete

review of the record, we cannot say that the trial judge's

sentence was improper.

We have examined the record and concur in the opinion of

the State Appellate Defender that none of the arguments thus

raised has substantial merit. Our inspection of the record

does not disclose any additional possible grounds for an appeal

which are also not frivolous. Accordingly, the State Appellate

Defender is granted leave to withdraw as counsel on appeal and

the judgments of the circuit court of Cook County are affirmed.

JUDGMENTS AFFIRMED.

(Abstract Only)

5.
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PEOPLE OF THE STATE OF ILLINOIS,

Piaintif f-AoDoiiant

,

V.

HOWARD JACKSON,

Defendant-AoDeiiee

.

APPEAL FROM THE
CIRCUIT COURT
OF COOK COUNTY.

HONORABLE
JAriES A. CONDON,
PRESIDING.

PER CURIAM (FIRST DISTRICT, FIRST DIVISION).

Before BURKE, P.J., GOLDBERG, J. and EGAN, J.

The State, pursuant to Supreme Court Rule 604(a) (i) (111.

Rev. Stat. 1973, ch. IIOA, §604 (a) (1) ) , apoeals from an order of

the circuit court of Cook County suonressing the evidence.

At the hearing on defendant's motion to sunnress , Chicago

Police Officer Clayton testified that on Anril 15, 1974, he ob-

served the defendant, Howard Jackson, slumoed over the steering

wheel of his narked car. Officer Clayton and his oartner exited

their vehicle to investigate. As Officer Clavton annroached de-

fendant's car, he observed the defendant aooarentlv asleeo and

slumped over the steering wheel of his car. Defendant was holding

a gun in his hand. The officers called for assistance. After

other police arrived, thev ooened the car door and sei:^ed the gun

in defendant's hand. Defendant was then charged with unlawful use

of weapons (111. Rev. Stat . 1973, ch. 38, §24-1 (a) (10) ) and failure

to possess an Illinois Firearm 0\>?ner's Identification Card (111. Rev,

Stat. 1973, ch. 38, §83-2). Defendant's motion to suppress was

sustained bv the trial court and the State appeals.

The State's onlv argument on appeal is that the trial court

erred in granting defendant's motion to suppress the evidence.

Defendant argues that the police lacked probable cause to place

him under arrest. The rule is well established that a police of-

ficer may arrest a person without a warrant when he has reasonable

grounds to believe the person is committing or has committed an

offense (111. Rev. Stat. 1973, ch. 38, §107-2(c)). Probable cause
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exists wlicn a roasonabio and prudent man in possession of tho

knowledge which has come to tlio arresting of floor's attention woui'-!

believe the person to be arrested is quiltv of tho crine. Poonle

V. Harner, 16 Ill.Apn.3d 2
'5 2, 30 5 N,n.2d 63 0.

The Criminal Code provides that no person shall carrv or

possess in a vehicle or on or about his nerson within the cornor-

ate limits of a city, village or incornorated town, excent when

on his land or in his own abode or fixed olaco of business, anv

loaded oistol, revolver or other firearm (111 . Rev. Stat. 1973, ch

.

38, §24-1 (a) (10)). The Criminal Code also nrovides that no nerson

may acquire or nossess a firearm or firearm ammunition in this

State without having in his nossession a Firearm Owner's Identifi-

cation Card. 111. Rev. Stat. 1973, ch. 38, 583-2.

In People v. Haves , 55 111. 2d 78, 302 M.E.2d 37, the defendant

was originally charaed with unlawful use of we>anons and unlawful

possession of heroin. After a bench trial, defendant was found

guilty of unlawful possession of heroin. The evidence adduced at

trial demonstrated that the police officers observed defendant

slumped over the steering wheel of his automobile, which was narked

in a "no parking" zone. As the officers aoproached the car, they ob-

served a .38 caliber revolver on the front seat beside defendant.

The officers onened the door and seized the revolver. Defendant

was placed under arrest and a subsequent search of defendant's

person revealed the heroin. On appeal, defendant argued that the

police officers lacked nrobable cause to place him under arrest.

The court rejected this contention, holding: "The conduct of the

officers in arresting the defendant and conducting a search of his

person was justified under the circumstances of this case."

In the case at bar, the police officers observed defendant

slumped over the steering wheel of his car, which was narked on a

city street. The police officers' conduct in annroaching the

i - 2 -
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defendant's automobile for further investiqation was nroner. When

the officers observed defendant aonarentiv sieeninq in his veliicio

with a qun in his hand, thev were fuliv justified in entorinq the

automobile and seizinq the qun for the ournose of securinq evidence

of an apparent offense. Here, the total oicture which confronted

the officers, the unusual conduct of defendant and the crescnce of

a gun in his hand in a parked car were sufficient to nrovide orob-

able cause for his arrest. See People v. Zazzetti , 5 Ill.App.3d

858, 286 N.E.2d 745.

Accordingly, the judgment of the circuit court of Cook Countv

is reversed and the cause is remanded for further proceedings not

inconsistent with this opinion.

REVERSED MID REMANDED,
WITH DIRECTIONS.

ABSTRACT ONLY.

- 3 -
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AP^r.AI, PPOM Tiir CT'^.CniT

connT o"^ COOK roir:TY.

liOMORADI,!:
.Tr;poMr nuPKT',
PPnSTDT'JO.

k

PrOPT.E OF Tlin STATI-; OP TT,T,TNOTS,

Plciintiff-Apnollf^o,

V.

E^W^RD KUBA, JR. ,

DcfGndant-Appollant

.

Before DF/'PSEY, r1cNA^^P.^, and '-lEJDA, JJ.

PER CURIA":

Edward Kuba, Jr., defendant, v/as <^ound quilty a^ter a bi-'nc'i

trial o*" the crime of batterv ( 111 . Pcv. Stat . 1^73, ch . 3« , nar . 1 ::-!)

He was sentenced tc a term of 30 days in Coo!: County Jail. Defen-

dant anneals araumq: (1) that the evidence v;as insu*^f ici'^nt to

establish his nuilt beyond a roasonaijle doubt; (2) that the trial

court inproperly limited his cross-examination of the con'^lainant ;

(3) that the cross-examination of the defendant \/as mrroper; (4)

that the trial court imnroperly excluded evidence of defendant's

desire to file a crojs complaint, and (5) that the nrosecutor's

closing argument was imnroner.

At trial the follov;ing evidence v/as adduced: TJicholas Cordon

Cantrell testified t!iat on the evening of Sentomber 22, 1073, and

the early morning hours of Sentcmber 23, 1973, he v/as on a date

with 'Uss Claudette Dodd. At approximately '1:00 a.m., they v/erc

in his car in the. parking lot of the Paco Paco Restaurant. "iss

Dodd's car was also parked m the lot. He was kissing ''iss Dodd

goodniglit v;hen his car door suddenly opened. At that tim.e "iss

Dodd fled the scone. Cantrell testified that he was then struck

in the face and head by the defendant four or five times.

Defendant then left tlie scone. Cantrell suffered a broken nose

as a result of the boating. Cantrell testified that after the

incident he v.-as bleeding heavily and bcaan v/andering dov/n the

street. He turned and went back to see i f he could find Miss

Dodd. Cantrell stated that when ho could not find Miss Dodd he

ro-entorod his car and left the scene.
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Edwnrd Kviba, .Tr., dofoncLTnt, tc^tifiixl t'l.if-. (^n f^onto-nh'^r ""
1

,

1071, at approximi tol" -1:00 a.m., 'ic olinorv-d, Claiidottc Dculd '
r;

car parlied in the Pace Pace txarkinq let. Two yearr; i^revieu^ly
,

Miss Dedd had !)con his qirl^'ricnd. Defendant st^ited that ho

observed "'iss Dodd seated with Cantrell in another car T^ar!:ed

next to her car. Defendant oncnod the driver's door to th^

second vehicle and asked "iss Dodd what she was dcm'^. At thit

tine Cantrell qot out of the vehicle and atteneted to ':ic;: th*^

defendant m the qroin area. Cantrell missod and struc': defen-

dant's leq. Defendant stated that ho then hit Cantrell in the

face several tunes.

Clcnn i^arqano, a Cook County Sheriff's nclice mvcstirrator

,

v;as called by the defense and testified that he v;as assirrncd the

investigation of the incident in question. lie nroceeded to

defendant's hone to inform him that there was a v;arrant cut for

!iis arrest. Inve3ti<-,atcr Garqano testi*^ied that after several

weeks of p'none calls t'.ie defendant voluntarily surrendered.

Defendant's first contention is that the evidence was

insufficient to establish his auilt beyond a reasonable doulit

because the State failed to call Miss Dodd who v.'as nresent at

the time of the occurrence as a v/itness. The rule is v;ell

established in this S^tate that the State is not obliqed to

produce every v/itness to a crime and the failure to do so does

not raise the presumption that tlic testimony v/ould have been

unfavorable to the prosecution. ( People v. Carruthers (1074),

18 Ill.App.3d 255, 300 N.E.2d 650; People v. DeSavieu (1071),

11 Ill.App.3d 529, 297 N.E.2d 336.) Here the State nroduced the

testimony of Nicholas Cantrell. His testimony was positive,

credible and sufficient to establish defendant's quilt beyond

a reasonable doubt.

Defendant's second contention is that the trial court erred

in restrictmq his cross-examination of the complainant. Durinq

cross-examination defense counsel asked the comnlainant if ho
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ever had any convrr.Ta fcionr. v/tt'i th*^ df^fondaML aft'^r "i^ ^av; t:ao

defendant at the iiolico station. Cori'^lamant r-^nliorl fiat ho

did not. Sii!:)r;equently , defenne counnol ankod v/'iot'ior tho

complainant had ever talked to t!ie defendant in court and

whether ho had any conversation v;itl"i t'Ac defendant com idr>rma

hir; medical Ijills. Ohjoctionn by th"^ Stat'^ to hoth ^neqtionr.

were sustained by the trial court. Defendant ncu ar^^uos that

he should have been pornittf^d to inquire into these areas to

establish that the ccr^lainant 'vas nressina charaes enl",' because

the defendant refused to nay his nodical bills.

The trial court has discretion to restrict t'-ie scc^o cf

cross-examination. (Peoole v. ^^derson (1^71), -i " 1 11. Id ''R",

272 :i.E,2d IR.) Considerable latitude is al'.-ays allo'..'ed m
cross-examination of a v.'itness, but the sco^c cf such examination

must lie v;ithin the sound discretion of the trial court. ( ^co'ile

V. Gambony (1948), 4)'^ 111. 74, 33 M.E.2d 321.) It is cnly -.vhere

there has been an abuse of discretion resultina m manifest

prejudice to a defendant that a reviev/ina court will interfere.

People V. ^''at the\;s (1972), 7 Ill.App.3d 1050, 2R0 11.". 2d op.

In the case at bar, after a careful roviev; o^ the record,

v/e find that the cross-exam.ination of the complainant v/as quite

lengthy and thorougli . Defense counsel had already elicited a

statement from t'.ie complainant that after seeing the defendant

at the police station lie did not have any further conversations

with the defendant. Under the circumstances of this case, the

trial court's action in sustaining dejections to the subsequent

questions as];ed of the complainant did not prejudice the defendant.

Defendant next contends tliat !iis cross-examination by the

assistant State's attorney was improper. This contention arises

out of questions asked !)y the prosecutor inferring tliat defendant

struck Cantrell several times before Cantrell got out of his car.

On each occasion, the defendant denied the accusations. In

support of his position defendant cites People v. Nuccio (lor,o),
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41 111.21 TV"., ?S1 -I.n.nd IT.l, v/'-ioro t'v- cninion Tot cut at

lonqth .Torn<-" nine n.igo" of i n'^ mnn t ic:"i:"; nono cf v/'tic'i '.:Tn

sunpcrtcd by rolsuttal t'-\"timony. Tlio 'lucric cine is r'-'Tflil"

distinrjuin'inblo from th'^ cnr.c at bar. Hero, thoro \joro only n

few questions asked by the nrosocntor r'-^rrardiiKr wlio strnci- the

first lilow. The basis for the nrosecutcr's qiiesticns v/as found

in tlio nrovious testinony of Cantroll th.at the dofenrla-it r;truc':

the first blo'/s. The defendant was m no v;ay nrojudiced 'v tlio

prosecutor's cross-oxanmation . Pecnle v. Roberts (1">7]) , 133

Ill.Anp.2d 234, 272 t;.E.2d 7GR.

Defendant's next contention is that the trial court in-'roporly

excluded evidence of his desire to file a cross connlamt aaamst

the complainant. Unon oxaminaticn of officer Carqano, defense

counsel attempted to o] icit the fact that w'icn arrested de'^endant

stated that he v.'ished to file a cross ccmnlaint. The state's

objection tc the que-ticn was sustained !iy the trial court.

In the case at bar, the conplamant and the defendant had

testified to contradictory versions of v.'hat had occurred on the

evening in question. This clearly nresented a natter cf credibility

which was for the trier of fact to determine. ( Peoole v. Clark

(1972), 52 111. 2d 374, 238 N.E.2d 363.) Officer Cargano's

testimony that when arrested the defendant stated a desire to file

a cross complaint would Iiavc clearly been hearsay and was pronerly

excluded. (Peonle v . Shiel ds (1973), 9 Ill.App.3d r,32, 295 N.E.2d

153.) In addition, the question of whetlier the defendant at tlie

time of his arrest stated his desire to file a cross complaint or

did not state his desire to file a cross complaint is irrelevant

to defendant's guilt or innocence for the crime charged.

Defendant's final contention is that the prosecutor's closing

argument was improper. Defense counsel, during his closina nraum'-'nt,

commented unon the fact that tlie State did not call Miss Dodd as a

witness. In rebuttal, the assistant State's attorney responded

that after roviewing tlic police statements of Miss Dodd, it was his

judgment that she could not add to the testimony at trial and he
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war, not. callin>] hor ar, a irattor of trial stratony. P'.^ '(>ndaat

now complains tliat t!ii:; conr.t i tutfnl t'lc ner.~onal oi7ini(?n of t^<i

prosecutor l:)a;5cd upon mat torn outside t'lo record. f^irst, v.'e

note t'lat no objectioi was made to this aroiiment hy ile^'endant ' s

counsel at trial so t!io alloqed error, if any, was v;aived.

Peonlc V. Hams (197'1), 20 111. Ann. 3d 773, 31'1 N.n,?d ^)'^0;

Poople V. Donald (1963), 29 111. ?d 2R3, 19/! r:.F.2d 22''.

Even if we v;ere to consider defendant's contention on its

merits and accent his argument that the nrosocutor's clcsiriq

argument was imnroper, the defendant still is not entitled to

relief. The rule is well established that m a henc!"i trial the

trial judge is nresumed to rococrni:^o and disroanrd all im'^roner

evidence. (Poon le v. nrodi:iewicr: (lOlO), ir: ill.2d ]02, i:7

N.E.2d IG.) This rule annlies to arguments and remarks of

counsel unless it affirmatively annears that the court '.vas nslcd

or imnronerly influenced r^y such remarh . ( People v. "iJl er {19''1),

2 Ill.ADp.3d 20C, 27G :i.E.2d 395.) .Here, there is nothing m the

record to indicate that t'lo trial court \/as misled or imnronerl"

influenced by t!ie remark of the assistant State's attornev. The

evidence of defendant's guilt v/as clear and convincing.

For the forer;oing reasons, t'ao judgment of the circuit court

of Cook Countv is affirmed.

Judgm.ent affirnod.
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PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff-Appellee,

vs .

EDDIE L. POINTER,

Defendant-Appellant

.

g^lCAGd>

<^^.
JL'M 9 19/

29t;iATio>.

APPEAL FROM THE
CIRCUIT COURT OF
COOK COUNTY

HON. JOHN F. HECHINGER,
Pros iding

PER CURIAM (FIRST DISTRICT, FIRST DIVISION)

:

Before Burke, P.J,, Goldberg and Egan, JJ

.

Eddie L. Pointer, defendant, was found guilty after a bench

trial of the crime of robbery. (111. Rev. Stat. 1973, ch. 38,

par. 18-1.) He was sentenced to a term of six to eighteen years.

Defendant appeals arguing that the evidence was insufficient to

establish his guilt beyond a reasonable doubt.

At trial, Walter Johnson testified that on November 17, 1972,

at approximately 2:00 P.M., he was in his first floor apartment

at 3307 South Calumet Avenue in Chicago when the doorbell rang.

Johnson opened the door to his apartment and observed a man whom

he did not know in the lobby of the building. Johnson testified

that as he stepped out of his apartment, a second man came up be-

hind him and grabbed him by the neck. The man was wearing a ski

mask on the top one-half of his face and Johnson could observe

his face only from the nose down. The man placed a cloth over

Johnson's eyes and dragged him back into the apartment. The men

tied Johnson's hands and feet and placed him in the bathtub. The

men took two television sets, a watch, $700, and Johnson's car

keys from the apartment. After the robbery Johnson observed that

his 1971 Chevrolet bearing Illinois license plate AF 3191 was

missing. Johnson identified the man who grabbed him outside of

his apartment as the defendant whom he has seen in the building

on several prior occasions.

Chicago Police Officer Lawrence Duhig testified that on No-

vember 18, 1972, at 4:30 P.M., he and his partner. Officer Lanning,
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were on duty in a marked police vehicle when they obsorvc>d Jolin-

son ' s car in the parking lot of the Michigan Inn Motel at 3536

South Michigan. The car was locked and there were shell casings

of two television sets on the rear scat of the vehicle. Officer

Duhig testified that pursuant to orders from the watch commander,

he and his partner conducted a stake-out of the vehicle. At ap-

proximately 8:30 P.M. the defendant approached the vehicle,

entered it using a key, and drove out of the parking lot. Officer

Duhig and his partner followed the defendant and attempted to stop

him by using their Mars light and .the spotlight. The defendant

attempted to escape and a chase ensued at speeds of up to 80 m.p.h.

At the intersection of 37th and Michigan, defendant crashed his

vehicle into another car. Defendant got out of his car and began

to run. Officer Duhig testified that after firing one shot, the

defendant stopped and was placed under arrest. A search of the

defendant revealed a revolver. Inside of the vehicle were a set

of car keys which were subsequently identified as belonging to

Mr. Johnson.

Joseph Orzech, a Chicago police officer, was called by the

defense and testified that on November 17, 1972, he and his part-

ner responded to a call and proceeded to 3307 South Calumet.

There he had a conversation with Walter Johnson. Officer Orzech

described Johnson as being in a highly emotional state. Johnson

described the two men who had robbed him as male Negroes. He was

unable to give any further description and did not inform the of-

ficers that one of the men wore a mask or that he kn^w either of

the offenders.

Lennett Pointer, the defendant's sister, testified that on

November 14, 1972, she gave birth to a child in Mercy Hospital.

On November 17, 1972, at 12:00 noon, the defendant and his wife

picked her up at the hospital and took her home. Defendant and

his wife stayed in her apartment until 2:00 P.M.

- 2 -
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Diane Pointer, the dcfondant's wife, Lestiticd that on NoviMU-

bcr 17, 1972, she and her husband lived at 3616 South State and

that they picked up Lennett Pointer at Mercy Hospital and took her

home. They remained at Miss Pointer's home until 2:00 P.M.

Eddie Pointer, defendant, testified that on November 18, 1972,

he walked from his home to the New Michigan Inn Motel to rent a

room for a card party. There were approximately ten men in the

room playing cards. During the evening defendant testified that he

went out to buy some liquor. Prior to leaving a man he knew as

Bobbie Walker gave him money to buy the liquor. Walker also gave

him a set of car keys and the type and location of the car. Defen-

dant testified that he got into Walker's car, drove out of the

parking lot and observed a police vehicle with its Mars lights on

behind him. Defendant stated that he turned around to get a better

look at the car and at that time he struck another vehicle at the

intersection. Defendant denied that he ever sped up to evade the

police. Defendant stated that after the crash he attempted to flee

because he was on parole and did not have a driver's license. De-

fendant denied that he had a weapon on his person when he was ar-

rested. Defendant stated that he did not know Bobbie Walker's

address or telephone number, although he had known him for the past

five years. Defendant admitted that he had in the past been con-

victed of robbery on two occasions.

Defendant's only contention on appeal is that he was not

proven guilty beyond a reasonable doubt because the identification

testimony standing alone was insufficient to establish his guilt

and that the circumstantial evidence was insufficient in that it

did not exclude every reasonable hypothesis of innocence. Where

the evidence in a case is circumstantial, the trier of fact is not

required to search out a series of potential explanations com-

patible with innocence and elevate them to the status of reasonable

doubt ( People v. Russell , 17 111. 2d 328, 161 N.E.2d 309; People v.

Woods, 19 111. App. 3d 753, 312 N.E.2d 822) and the trier of fact

- 3 -
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docs not have to disregard inferences that flow normally from the

evidence. People v. Drown , 27 111. 2d 23, 187 N.E.2d 728.

In the case at bar, Walter Johnson testified that hc> recoq-

nized the defendant as the man who robbed him based upon the fact

that the lower half of the attacker's face was not covered by a

mask. Further he stated that he had seen the defendant in the

building a number of times, although he did not notify the police

of this fact. While this testimony, standing alone, may have

been insufficient to establish defendant's guilt, when considered

with all the other evidence, defendant's guilt was established

beyond a reasonable doubt.

Chicago Police Officer Duhig testified the day after the rob-

bery he conducted a stake-out of the complainant's vehicle which

was taken in the robbery and found to be in the parking lot of a

motel on South Michigan Avenue. At approximately 8:30 P.M., the

defendant approached the vehicle, unlocked the door using keys

taken from the complainant in the robbery and entered the vehicle.

When defendant realized he was being followed by a police vehicle,

he attempted to flee and a high speed chase of 80 miles per hour

ensued. Defendant stopped the car only after he crashed into

another vehicle. Thereafter defendant attempted to flee on foot

and stopped only after the officers fired a shot at him. After a

careful review of the entire record, we conclude that when all

the evidence introduced by the State is considered as a whole, it

was sufficient to establish defendant's guilt beyond a reasonable

doubt

.

Defendant argues that the trial court did not give sufficient

weight to his alibi defense and that this testimony raised a

reasonable doubt as to his guilt. The Supreme Court has recently

answered this argument holding that there is no obligation upon

the trial court to believe a defendant's alibi testimony over the

- 4 -
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State's evidence even thouqh the testimony about the alibi may be

' given by a greater number of witnesses. People v. Jackson , 54

111. 2d 143, 295 N.E.2d 462.

Therefore, the judgment is affirmed.

JUDGMENT AFFIRMED

- 5 -
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PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff-Appellant

,

CHARLES DAVIS, In the Matter of
a Search Warrant,

Defendant-Appellee

,

APPEAL FROM THE
CIRCUIT COURT OF
COOK COUNTY.

HONORABLE
JAMES E. MURPHY,
JUDGE PRESIDING.

BEFORE BARRETT, P.J., DRUCKER, J. and LORENZ , J.

PER CURIAM, FIRST DISTRICT, FIFTH DIVISION.

This is an interlocutory appeal by the plaintiff. People

of the State of Illinois, from an order entered in the circuit

court of Cook County quashing a search warrant and suppressing

evidence. The search warrant was originally issued to search

the defendant and certain premises for heroin, possession of

which constitutes the offense of possession of a controlled

substance. The trial court sustained defendant's motion to

quash based upon the fact that the reliability of the informer

had not been established.

The defendant has filed no brief in this cause as required

by the rules of court. While we could reverse pro forma on

this basis, we deem it advisable to deal with the merits of

the case.

The complaint for the search warrant was made by Chicago

Police Officer Robert Lombardo and before James E. Murphy,

judge of the circuit court of Cook County. The complaint

stated that he had probable cause to believe that heroin could

be located at 2318 West Madison, 2nd floor apartment, Chicago,

Illinois, and was based upon the following affidavit:
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"I, Robert Lombardo a Police Officer for the
City of Chicago, had on the 2 of August 73
an occasion to talk to a reliable informant who
I have known for six months and who during this
time has given me information relating to nar-
cotic law violations on two occasions, each of
which has led to the arrest of a narcotic law
violator and the uncovery of illicit narcotics.
On the 2nd of August 73 the informant stated
to me that on the 1st of August 197 3 he had
purchased a quantity of heroin from a male negro
known as Charles Davis in the apartment of Elli
Williams male negro at 2318 W. Madison 2nd.
floor front, for the sum of $40.00 U.S.C. The
informant further stated that when he left the
apartment at 2318 W. Madison 2nd floor front
there was still a quantity of heroin there under
the control of Charles Davis. The informant
further stated that he knew the substance which
he purchased from Charles Davis to be heroin
because he injected a portion of it into his body
and received a heroin reaction. The informant
stated that he knows what a heroin reaction is
because he has used heroin for over five years.
Both cases given to me by this informant are still
pending in the Courts."

The warrant issued. On the same day, August 2, 1973, a

search was made, heroin was found and the defendant was charged

by complaint with the offense of possession of a controlled

substance. The trial court granted defendant's motion to quash

the search warrant on the ground that the informer's reliability

was not established in that his information had not led to any

convictions and was uncorroborated. On the granting of the

motion the cause was stricken with leave to reinstate and this

appeal was taken by the State in accordance with Supreme Court

Rule 604(a)(1), 111. Rev. Stat. 1973, ch. IIOA, 604(a)(1).

It is well settled that independent corroboration of an

informer's tip is not required where the informer is shown to

be reliable. ( People v. Ranson , 4 Ill.App.3d 953, 282 N.E.

2d 462.) Convictions are not essential in establishing an

2..
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informer's reliability. The fact that the informer's infor-

mation provided in the past has proved accurate can establish

his reliability. People v. Lawrence , 133 Ill.App.2d 542,

273 N.E.2d 637.

In People v. Jordain , 10 Ill.App.3d 46, 294 N.E.2d 3,

this court found the informer reliable on the basis of an af-

fidavit stating that he had furnished information in the past

which had led to three raids and five arrests. All of the

cases were pending and narcotics were found in each case. In

People V. Packer , IlI.App.3d
, ^N.E.2d (No. 60355-

60361, December Term, 1974), this court found that the reli-

ability of an informer was adequately established by the state-

ment that the informer had provided the police officer with

information on three prior occasions and on each occasion the

officer had made an arrest and confiscated narcotics. All of

these three cases were pending in narcotics court. In People

V. Ragusca et al. , Ill.App.3d , ^N.E.2d (No. 60396-

60408, January Term, 1975), this court held the reliability

of an informant established by an affidavit which stated that

during the previous year the officer had three conversations

with the informant and as a result of these conversations had

made three arrests, all of which cases were pending and nar-

cotics being found on each occasion.

In the case at bar, the affidavit of Officer Lombardo

stated that he had known the informant for the past six months

and during that time the informant had given him information

on two occasions. On each occasion the information had led

to the arrest of a narcotics violator and the discovery of

narcotics. Both cases were still pending in Criminal Court.

These allegations were sufficient to establish the reliability

of the informant without further corroboration.

3.
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We have noted that it was the same judge who issued

the search warrant who subsequently quashed it, even though

the affidavit of Officer Lombardo in his application for

search warrant contained the identical information testified

to by the officer on the motion to quash. The presiding judge

thereby reversed himself. If he were so convinced in hearing

the motion to quash that testimony of convictions was necessary

to establish the reliability of an informer it would follow

that he was equally convinced at the time of issuing the warrant

and therefore should not have granted the application.

The order granting the defendant's motion to quash the

search warrant is reversed and the cause is remanded for further

proceedings.

REVERSED AND REMANDED,

PUBLISH ABSTRACT ONLY.
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PEOPLE OF THE STATE OF ILLINOIS
EX REL. EDWARD BEADLE,

Relator-Appellant

,

JOHN J. TWOMEY, WARDEN, ILLINOIS
STATE PENITENTIARY,

Respondent-Appellee

.

APPEAL FROM THE
CIRCUIT COURT OF
COOK COUNTY

HONORABLE
JOSEPH A. POWER,
JUDGE PRESIDING.

Before Downing, P.J., Stamos, and Leighton, JJ.

PER CURIAM

Edward Beadle, relator, appeals from the dismissal of

his petition for a writ of habeas corpus by the circuit court

of Cook County.

Relator was originally charged by two separate indict-

ments with the crime of murder. On January 19, 1953, relator

entered a plea of guilty to both indictments and was sentenced

to a term of 100 years on each charge, the sentences to run

consecutively. The mittimus provided that the sentence under

the second indictment would not commence ui.til the expiration

of the sentence under the first indictment. On November 13,

1964, relator was granted an institutional parole from his

1/
first sentence

On May 15, 1973, relator filed a petition for a writ

of habeas corpuj seeking his release from the penitentiary.

Relator's only argument in that petition was that his sentence

of 100 years on the second indictment was not legally definite

in that the mittimus provided that the sentence would not com-

mence until the expiration of his sentence on the first indict-

ment. Relator concluded that his second sentence of 100 years

was invalid, and he was entitled to immediate release since he

had served his sentence under the first indictment. On August

23, 1973, upon motion of the State, relator's petition for a

writ of habeas corpus was dismissed.

1/ It is to be noted that on February 26, 1974 the relator was
paroled on the second conviction.
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Relator wished to appeal and the Public Defender of

Cook County was appointed to represent him. After reviewing

the record, the Public Defender has filed a motion in this court

for leave to withdraw as appellate counsel. Pursuant to Anders

V. California (1967), 386 U.S. 738, 18 L. Ed. 2d 493, 87 S. Ct.

1396, a brief in support of the motion has also been filed.

The brief in effect concludes that an appeal in this case would

be wholly frivolous and without merit. Copies of the motion

and brief were mailed to relator on January 28, 1975. He was

informed that he had until April 4-, 1975 to file any additional

points he might choose in support of his appeal. He has not

responded.

The motion and brief of the Public Defender of Cook

County allege the only possible argument which could be raised

on appeal is whether relator's petition for writ of habeas

corpus was properly dismissed. The Illinois Habeas Corpus

Act provides for the issuance of a writ of habeas corpus only

where the trial court lacked jurisdiction or where something

has occurred since the original judgment which would entitle

the relator to a relief. People ex rel. Jefferson v. Brantley

(1969), 44 111. 2d 31, 253 N.E.2d 378.

In the case at bar, relator's only argument is that his

second sentence of 100 years for the crime of murder was not

legally definite since the mittimus provided that the sentence

was not to begin until the expiration of the first sentence.

The Illinois Supreme Court has held thatf "A sentence which is

ordered to begin at the expiration of a sentence previously

imposed is definite, certain and valid." ( People v. Traynere

(1955), 7 111. 2d 130, 130 N.E.2d 192. See also People v. Fer-

guson (1951), 410 111. 87, 101 N.E.2d 522; People v. Loftus

(1946), 395 111. 479, 70 N.E.2d 573.) Relator's petition for

a writ of habeas corpus was clearly without merit and was pro-

perly dismissed by the trial court.

-2-
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After a full examination of all of the proceedings in

accordance with the dictates of Anders , we concur in the opinion

of the Public Defender that the point thus raised is not arguable

on its merits, and that an appeal is wholly frivolous. Our in-

dependent examination of the record does not disclose any addi-

tional possible grounds for an appeal which are also not frivolous,

Accordingly, the Public Defender of Cook County is granted leave

to withdraw as counsel on appeal and the judgment of the circuit

court of Cook County is affirmed.

Motion allowed;
Judgment affirmed.

-3-
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UNITED STATES OF AMERICA

t 28I,A. 86

state of Illinois )

Appellate Court ) ss:
Second District )

At a session of the Appellate Court, begun and held

at Elgin, on the 2nd day of December, in the year of our Lord

one thousand nine hundred and seventy-four, within and for

the Second District of Illinois:

FIRST DIVISION

Present — Honorable GLENN K. SEIDENFELD, Presiding Justice

Honorable WILLIAM L. GUILD, Justice

Honorable ALBERT E. HALLETT, Justice

LOREN J. STROTZ, Clerk

WILLIAI-l A. KLUSAK, Sheriff

BE IT REMEMBERED, that afterwards, to wit:

On April 21, 1975 the Opinion of the Court was filed

in the Clerk's office of said Court, in the words and figures

follov/ing, viz:
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IN THE

APPELLATE COURT OF ILLINOIS

SECOND DISTRICT

FIRST DIVISION

..A<*
A

N '.-;

PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff-Appellee

,

V.

VINCENT FREDERICK REXROTH,

Defendant-Appellant

.

Appeal from the Circuit
Court for the Seventeenth
Judicial Circuit,
Winnebago County, Illinois

MR. PRESIDING JUSTICE SEIDENFELD delivered the opinion of the
court

:

Defendant v/as sentenced to 6-20 years imprisonment upon his

plea of guilty to the offense of indecent liberties v;ith a child

under the age of l6 years ( 111 . Rev . Stat . 1971, ch. 38, par. ll-i|).

He appeals, claiming that he was not properly admonished and that

the judge did not ascertain that there was a knowing plea.

Defendant first contends that the judge did not sufficiently

advise him of the nature of the charge pursuant to Supreme Court

Rule 402(a) ( 111 . Rev. Stat . 1971, ch. IIOA, par. 402(a)); that it

v/as insufficient for the judge to advise hiT. that he was charged

v;ith the criminal offense "of taking indecent liberties with a

child", and to state the name of the child, ::hat she was under the

age of 16 and the date the offense was alleged to have occurred.

Defendant argues that it was error not to refer to the type of
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conduct stated In the indictment ("An act of Deviate Sexual Mis-

conduct", pursuant to 111. Rev. Stat. 1971, ch. 38, par. ll-4(a)(2))

which v/as an essential element of the particular offense. He also

argues that the judge's failure to advise him of the possible af-

firmative defense of prostitution under the statute (111 . Rev .Stat

.

1971, ch. 38, par. 11-^1 (b) , (2) ) is reversible error.

The People contend that the combination of the admonishments

and the factual basis of the plea which was recited constituted

full compliance with Supreme Court Rule 402(a)(1), and v;e agree.

The statement of the facts included a specific reference to a con-

tact between the phallus of the defendant and a 9 year old girl.

The defendant acknowledged the statement as the truth and also re-

sponded after the conclusion of the admonishments that he v;ished

to plead guilty. There v/as substantial compliance v;lth the rule.

People V. Krantz (1974), 58 111. 2d I87, 192-193-

The argument that because the statement of the facts revealed

that the victim was in the home of a man who was paid money by the

defendant, it was necessary to advise the defendant of the possible

affirmative defense of prostitution of a 9 year old child is en-

tirely unpersuasive

.

Defendant's further contentions that he was not asked if he

understood his right to persist in a plea of not guilty and his

claim that he did not affirmatively waive his right to confront wit-

nesses are also not bases for reversal. There was substantial com-

pliance with Supreme Court Rule 402(a)(3) and (4). ( People v. Krants

(1974), 58 111. 2d 187, 193.) Defendant's failure to make a claim of

prejudice further precludes him since it does not appear that real

justice was denied. See People v. Dudley (1974), 58 111. 2a 57, 60.

The judgment below is therefore affirmed.

Affirmed.

GUILD, J. and flALLETT, J. concur.

-2-
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UNITED STATES OF AMERICA

State of Illinois )

Appellate Court ) ss:

Second District )

At a session of the Appellate Court, begun and held

at Elgin, on the 2nd day of December, in the year of our Lord

one thousand nine hundred and seventy-four, v/ithin and for

the Second District of Illinois:

SECOND DIVISION

Present' — Honorable L. L. RECHENI-IACHER, Presiding Justice

Honorable WALTER DIXON, Justice

Honorable THOMAS J. MORAN, Justice

LOREN J. STROTZ, Clerk

WILLIAM A. KLUSAK, Sheriff

BE IT REMEMBERED, that afterwards, to v.-it:

On May 6, 1975 ' the Opinion of the Court v/as filed

in the Clerk's office of said Court, in the words and figures

follov.'ing, viz:
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IN THE rfn 7~r

APPELLATE COURT OF ILLINOIS fy]/^/ (]
- ]Q7C

SECOND DISTRICT

SECOND DIVISION
LOREN J. STP.OTZ, QUik

Appellate Cou/t. 2r.d District

LOWELL B. KOMIE, Conservator of the
Estate of Laurel Morelli, Incompetent,

Plaintif f-Appellan t: ,

V.

TED MORELLI a/k/a RENO iMORELLI,

Defendant-Appellee.

Appeal from the Circuit
Court of Lake County,
Illinois.

MR. PRESIDING JUSTICE RECHENMACHER delivered the opinion of the court:

This is an appeal from an order of the circuit court of Lake

County reducing the amount of alimony set by the divorce decree to

$400 per month from the original amount of $800 per month.

The husband, appellee here, had an income, apparently mostly

from his employment, of approximately $27,000 per year at the time of

the divorce decree in April, 1971. In October, 1972, the appellee

filed a petition for modification of the divorce decree on the ground

that he had recently changed jobs and his income would be m.aterially

reduced in the near future. He alleged in his petition that he had

suffered a heart attack on June 18, 1972, as a result of which he had

been forced to seek a less demanding position, in v/hich he was to be

paid only $15,000 per year.

The v/ife contends the change in employment was merely a pre-

text to reduce the alimony payments and points out that the new em-

ployment is with the appellee's brother doing exactly the same kind

of work as before at an arbitrarily reduced salary.

Appellant has filed her brief and excerpts from the record

and has complied with the statutory requirements and rules of court

regarding appeals. The appellee, however, has not seen fit to file

a brief or appearance in accordance with Supreme Court Rule 341 (111.
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Rev. Stat. 1973, ch. IIOA, par. 341), and in view of this we may

at our discretion either consider the merits of the appeal as best

v/e may or simply reverse pro forma because of the failure of appellee

to comply v;ith said Supreme Court Rule. Shinn v. County Bd. of School

Trustees , 130 111. App . 2d 908; People ex rel. Pullman Bank & Trust

v. Fitzgerald , 14 111. App. 3d 247, and King v. King , 24 111. App. 3d

222.

The failure of the appellee to file a brief leaves the

court without the proper presentation of the issues to which it is

entitled in order to consider the appeal on its merits. Moreover,

this is an especially serious dereliction where, as here, the

appellee's good faith is impugned by the appellant to begin with. Then

is no reason for this court not to take the appellant's argument on

this point at face value since the appellee has abandoned his case.

We have therefore determined to reverse pro forma.

Judgment reversed.

THOMAS J. MORAN and DIXON, JJ., concur.
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UNITED STATES OF /iI^lERICA

State of Illinois )

Appellate Court ) ss:
Second District )

At a session of the Appellate Court, begun and held

at Elgin, on the 2nd day of December, in the year of our Lord

one thousand nine hundred and seventy-four, v/ithin and for

the Second District of Illinois:

SECOND DIVISION

Presenb' — Honorable L. L. RECHEN2-IACHER, Presiding Justice

Honorable WALTER DIXON, Justice

Honorable THOf^IAS J. iMORAN, Justice

LOREN J. STROTZ, Clerk

WILLIAI-l A, KLUSAK, Sheriff

V
BE IT REMEMBERED, that afterv;ards, to v;it:

On May 6, 1975 ' the Opinion of the Court v;as filed

in the Clerk's office of said Court, in the v/ords and figures

follov;ing, viz:
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No. 73-236

MAYG- 1975

LORES J. 5TR0TZ, Clerk

Appdiats Couit, 2nd Oisirct

IN THE

APPELLATE COURT OF ILLINOIS

SECOND DISTRICT

SECOND DIVISION

PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff -Appellee

,

V.

EUGENE HALL,

Defendant-Appellant

,

Appeal from the Circuit
Court for the 19th Judicial
Circuit, Lake County,
Illinois

.

MR. PRESIDING JUSTICE RECHENMACHER delivered the opinion of the court:

This is an appeal from a conviction for armed robbery.

The defendant in this appeal contends (1) his conviction is void

because he was only 17 years old when he committed the crim.e in

question and he was deprived of his constitutional rights in being

tried in the Criminal Court instead of in the Juvenile Court (2) he

was not properly admonished as to the maximum and minimum sentences

and as to the nature of the charge as required by Supreme Court Rule

402.

The defendant's first contention is based on the

then applicable section (since amended) of the Juvenile Court Act

(111. Rev. Stat. 1971, ch. 37, par. 702-7) which at the time of his

conviction provided for an age differential of under seventeen for

boys and under eighteen for girls for jurisdiction under that Act.

This the defendant contends was an unconstitutional classification

based on sex. The pertinent language of the Juvenile Court Act at

that time was as follov;s:

" (1) Except as provided in this Section,
no boy who was under 17 years of age or girl
whov;as under 18 years of age at the time of
the alleged offense may be prosecuted under the
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. . -,1 ^ ^-F i-hiQ qtate or for violation

thereof."

previous to the decision in Pe2pl^Ji^_Ellls, 57 111.

2d 127, our supreme Court had held that the sectron of the J>;^venUe^.^

court let in question drd not deprive a defendant of the ec,ua^ of

the law ,PeoEUL-^£C£lXin. " ^^^- ^^ "" '

'^°"^^'='^' '" '""^ ^^^

case decided in March, 1974, the court held that this section of

the .uvenile Court Act was unconstitutional as creating a difference

in jurisdrction based on sex but that the effect of its invalidity

was simply to .aKe boys and girls both subject to the higher limit

of age eighteen. This seems to drspose of the first point of

appeal raised by the defendant. The defendant argues that this de-

cision by our supreme Court is wrong and contrary to the result rn

other jurisdictions where a statute has been held unconstitutional.

The correct and usual result, the defendant maintains, is to extend

the advantage of the law to the class discriminated against where

one section- is held unconstrtutional rather than as the Supreme Cour.

did here, to deny the advantage to both classes.

«e need spend little time with this argument inasmuch

o.r functron to review or overrule decisions of

the Illinois supreme Court. In view of P^OHle^^^EUis it appears

the point is settled. Whether the origrnal interpretation holding

that the statute in question did not deprrve a seventeen year old

of the equal protection of the law whrch obtarned in 1.72 (P^.,,1^

Mccal^, supra. P^sE-X-iii-. " "- '^P- ^ "^^^ ^^^^^^^^

cood. IS 111% .74, or the result in EUis which held that the

^ f the statute did so unconstitutionally discrimil

pertinent section of the statute or

,1*- cincp in any event no relief is

makes no difference in the result since y

provided to the defendant here on this point by either decision,

.he defendant was not under seventeen years of age at the time

^^ r.^ h^n-p th° Juvenile Cour: ..Jt neve

of the commission of the offense hen eth
^^^ ^^

properly applied to him and the/a^bS^rted hearing in .uvenile Court

.efore his case was transferred bacK to the Criminal Court has no
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significance in conferring any jurisdiction on the Juvenile Court.

We turn then to the second point of the appeal, the

inadequacy of the defendant's admonishment under Supreme Court Rule

402 with regard to (a) the maximum and minimum sentences and (b)

the nature of the charge. In considering the question of admonish-

ment it is proper to review the history of this case. The robbery

in question occurred on March 13, 1972. On May 3, 1972, the de-

fendant entered a plea of not guilty. On July 6, 1972, after Counts II

and III of the indictment had been dismissed, the defendant entered

a plea of guilty to Count I of the indictment--armed robbery. At

that time there \<ia.s on file with the Police Department a full and

detailed confession of the crime made by the defendant. Apparently

plea negotiations had proceeded almost to an agreement stage at that

time but on August 23, 1972, the defendant's previously entered plea

of guilty was withdrawn.

At the same time the defendant petitioned for a com-

petency hearing on the ground that he had been ill from the effect

of drugs at the time he committed the offense charged. He also

moved to dismiss the indictment on the ground that he was seventeen

years old when he committed the offense and that he should be pro-

secuted only in accordance with the provisions of the Juvenile Court
V7hile

Act. the pertinent section of the Juvenile Court Act did not by

its terms apply to him since he was not under seventeen, the de-

fendant's position was that it should apply to him as otherwise there

would be an unconstitutional discrimination between males and females.

At the hearing before the Juvenile Court the defendant's attorney

refused to consent to the jurisdiction of the Juvenile Court (ostensibly

on technical grounds as to the form of the petition but actually,

apparently, in the hope of getting the indictment dismissed in both

Juvenile and regular Criminal Courts) whereupon the case was trans-

ferred instanter back to the jurisdiction of the Criminal Court.

It was following this that the defendant, having withdrawn his guilty
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plea, withdrew his not guilty plea and again pleaded guilty.

This history is recounted here in some detail in

order to put the question of admonishinent in proper prospective.

It is evident from the foregoing tliat the defendant did not at any

time seriously contend he was not guilty. After giving a complete

confession to the police he pleaded not guilty, then after negotiation

pleaded guilty. He then withdrew his plea of guilty and (1) made

an exculpatory plea of temporary insanity due to the effect of

drugs and (2) asserted his right to be tried by the Juvenile Court

but then questioned the Juvenile Court's jurisdiction and finally

again entered a guilty plea after negotiations had secured him less

than the maximum term for armed robbery.

At the hearing on the guilty plea the following colloquy

took place:

"MR. ORI [State's
Attorney] : Your Honor, Mr. Wilson,

Mr. Stepanich and I would
like to inform the Court that
we have reached a tentative
agreement as to a disposition
in this particular cause, should

Well, this is the case which I

am sure we all recall that had
gone quite a long ways on a ten-
tative agreement and then everythin
collapsed

.

MR. WILSON [For
Defendant Stouder] : We have an agreement sub-,ect to the

approval of the Court.

THE COURT;

THE COURT

MR. ORI:

All right, tell me v/hat it is.

The agreement would be that the
Defendant Stouder would plead
guilty to armed robbery and be sen-

tenced to serve not less than five

nor more than fifteen years. The
Defendant Hall would plead guilty
armed robbery and receive not less

than four nor more than twelve yea:



3?̂ «

# 73 236

-5-

TflE COURT:

MR. WILSON:
MR. STEPANICH [for
Defendant Hall]

:

MR. ORI:
THE COURT:

MR. WILSON:

THE COURT:

MR . HALL

:

THE COURT:
MR. STOUDER:

I assume from the penalties here

that this is under the nev; Code
of Corrections as of January 1,

1973, is that correct?

That's correct, your Honor.

Yes.
Yes.
Due to the fact that we h!id all the

extensive hearings prior hereto,

or prior to this date, and I have

got all of the material on it, I

feel the proposed disposition is

fair. The reason I'm looking
through the court file, gentlemen,
is it seemed to me that everything

was explained to these people ahead

of time, at the original hearing,

but probably because it was continued

so long ago, I will go through it

again and then we won't have to

worry about the status of the record.

I'd appreciate that.

Let the record show I am addressing

myself to Mr. Eugene Hall and I am

also addressing myself to Kent

Stouder, of whom [sic] are both
standing before me.

Gentlemen, you both have your attorneys

here, Mr. Wilson for Mr. Stouder

and Mr. Stepanich for Mr. Hall. You

have both heard the proposed disposi-

tion of the case, is that correct?

Yes, sir.
Mr. Stouder?
Yes, sir."

The court then proceeded to explain to the defendants

their right to trial by jury, their right to confront witnesses, as-

certained that the guilty plea was voluntary and not induced by threats

or promises, that the defendants had discussed their plea with their

attorneys and that they still persisted in pleading guilty, whereupon

the court accepted the guilty plea.

It is apparent from this colloquy that the court, the

attorneys and the defendants were all very familiar with the issues

involved and that any oversight the court may have been guilty of

at the hearing where the defendant pleaded guilty for the second time,

was of no consequence. Indeed, the colloquy indicates that the court

acted in a thoroughly conscientious manner and leaned over backwards

to make surethe defendant was not taken advantage of. While the de-
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fendant was not addressed directly by the court as to the maximum

and minimum sentences, the plea bargain recited them and the de-

fendant not only stood by without demurring while the' plea bargain

was announced to the court by the State's Attorney, but also when

directly questioned by the court answered that he had heard the

"proposed disposition of the case" but still wished to plead guilty.

Moreover, the defendant's sentence was less than the statutory minimum

and maximum so he obviously received consideration for the negotiated

plea. Under these circumstances we cannot take seriously the de-

fendant's contention that he was not properly admonished under Supreme

Court Rule 402(a) as to the minimum and maximum sentences. The case

for the defendant here is not as strong as that in People v. Dudley ,

58 111. 2d 57, where the trial judge overlooked entirely stating the

plea bargain in open court, yet because the defendant obviously was

not prejudiced by the omission and there was no hint that the bargain

was not understood or was not honored, the Illinois Supreme Court

confirmed the conviction in the following language:

"It does not follow, however, that the failure to
comply with these provisions of Rule 402(b) must
result in a reversal of the judgment of conviction.
There is no claim that the plea of the defendant,
who was represented by counsel, was not voluntary.
There is no other claim of harm or prejudice
to the defendant. When questioned by the judge the
defendant expressed himself as being satisfied with the
plea agreement which had been negotiated for him by his
attorney, and even now there is no expression of dis-

.. satisfaction with the plea agreement's terms. And
finally, there is no contention by the defendant
that the plea agreement was not honored--no claim
that the sentence imposed was not the one agreed upon.
What we observed in People v. Morehead , 45 111. 2d
326, 332, is appropriate here: 'It is not the
policy of this court to reverse a judgment of convictior
merely because error was comiTiittcd unless it appears the

real justice has been denied* * *.'"(58 111. 2d 60-61.)
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See also People v. Hartmann , 6 111. App. 3d 543, where a similar

contention to that here was raised. This court in affirming the

conviction said p. 544:

"Defendant Hartmann knew precisely what would happen
to him so far as sentence for this offense was con-
cerned prior to entering his guilty plea. The con-
stitutional standard in Illinois since 1948, both pre
and post- Boykin ( Boykin v. Alabama , 1969, 395 U.S.
238, 89 S. Ct. 1709, 23 L. Ed. 2d 274), by which validity
of a plea of guilty is to be determined is that it be
intelligent and voluntary. Boykin does not alter or
modify the standard, but only adds the requirement
that if a guilty plea is to withstand appellate or post-
conviction review the record must affirmatively dis-
close it was entered intelligently and voluntarily.
( People V. Reeves , 1971, 50 111. 2d 28, 276 N.E. 2d
318.) The record in this case fully satisfies the
constitutional standard and the Boykin requirement."

We hold, therefore, that there was substantial compliance with

Rule 402 (a) concerning admonishment as to the minimum and maximum

sentences. There remains the defendant's contention that the

admonishment as to the nature of the charge was omitted. The state-

ment of the State's Attorney in open court in the presence of the

defendant and his counsel that the plea bargain concerned a charge of

"armed robbery" is sufficient to satisfy the Rule under the circum-

stances of this case. It must be remembered that the defendant

had given the police a detailed statement which clearly set forth

that the defendant robbed the victim at gun point. This confession

was challenged as being coerced but its voluntariness was upheld on

the motion to suppress. It is difficult to conceive how the defendant--

admittedly not mentally retarded--could seriously contend that he

did not understand the nature of the charge of armed robbery. Moreover,

his attorney had successfully moved to dismiss the other

charges in the indictment as to conspiracy and conspiracy to commit

armed robbery, so he was not unaware of the distinction between armed

robbery and other similar crimes. In any event, the meaning of the

term "armed robbery" requires little or no explantion to understand

it--it is quite self-explanatory. We cannot conceive that the de-

fendant did not understand what he was being charged with. It is

only the Court's duty to determine from the proceedings in open court
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that the defendant was apprised of and understood the nature

of the charge. No exact words are necessary V7here the notice

of the charge is clear and the understanding obvious.

The judgment of the trial court is affirmed.

Judgment affirmed.

THOJIAS J. MOR^N and DIXON, JJ . , concur,



28I.A. 97

74-109

People vs. Martin Ureste

STATE OF ILLIIJOIS

>;: '.T^ ; = >;

v.'- \'vi ;^i

•K, ;--.

APPELLATE GOUBT THIRD DiSTPaCT

Otta>^a

At a term of the Appellate Court, begun and heid at Ottawa,

on the Isr Day of January in the Year of our Lord one thousand

nine hundred and seventy-fivewithin and for the Third District

of Illinois:

Present— PC

HON. ALLAN L. STOUDER, Presiding Justice

HON. JAY J. ALLOY, Justice

HON. RICHAJRD STEI^GEL, Justice

EON. TOBLAS BARRY, Justice

JOHN =. HALL, Clerk

JAMES A. CALLAHAN, Sheriff

BE IT REMEMBERED, that aftsrwarcs on

May 9, 1975 the Opinion cf the

Court v/as filed in the Clerk's Office of said Court, in the words

and figures foHowing, viz:



I



No. 74-109

In The

APPELLATE COURT OF ILLINOIS

Third District

A. D. 1975

PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff-Appellee

vs

,

MARTIN URESTE,

Defendant-Appellant

Appeal from the Circuit
Court of the Tenth
Judicial Circuit,
Peoria County

Honorable
Richard Eagleton,
Presiding Judge

PER CURIAM
Abstract

This is an appeal from an order of the Circuit Court

of Peoria County dismissing defendant Martin Ureste's Amended

Petition for Post Conviction relief. Defendant was found guilty

by a jury of voluntary manslaughter and two counts of attempt

murder on January 7, 1971. On March 4, 1971 defendant was sen-

tenced to a term of not less than ten (10) nor more than twenty

(20) years on each of the three charges, with all sentences to

run concurrently. He originally pusued a review of his con-

viction by direct appeal and the conviction was affirmed. People

v. Ureste, 7 111. App.3d 545, 288 N.E.2d 45 (3d Dist., 1972).

On March 28, 1973 the defendant filed a Petition for

Post Conviction Relief and later on Feb. 6, 1974 appellant's

Amended Petition for Post Conviction Relief was dismissed. His

amended petition was founded upon two issues, (1) that Ureste

was unable to obtain a fair trial because of prejudicial and in-

flammatory publicity in the media; (2) that Ureste was unable to

obtain a fair trial because of prosecutorial misconduct.





Counsel was appointed to represent appellant

during post conviction proceedings. The Appellate Defender

has now moved in this court for leave to withdraw as counsel

on appeal in accordance with the precedent of Anders v.

California, 386 U.S. 738. The Appellate Defender asserts,

after a careful examination of the record, a conclusion must

be reached that an appeal would be wholly frivolous and v;ithout

possibility of success. A motion for leave to withdraw was

accompanied by a brief in support of counsel's conclusion.

The publicity complained of in defendant's Amended

Petition consisted of newpaper, radio and television accounts

of the proceedings at his trial, claiming that the media accounts

were inaccurate and highlighted the aspects of the evidence v^hich

were most damaging to him. However, no objection based on

prejudicial publicity was made during the course of the trial

and no showing that any of the jurors were aware of the media

accounts was made during the post conviction proceedings. The

burden of proof below was on Ureste to show by a preponderance

of the evidence that he was denied a fair trial due to prejudicial

publicity. People v. Stovall , 47 111. 2d 42, 264 N.E.2d 174

(1970), cert, denied, 402 U.S. 997. Ureste did not carry that

burden as he could show no prejudice resulting from the publicity.

The second issue raised by defendant that he was

unable to obtain a fair trial because of prosecutorial misconduct

reveals that the misconduct complained of is akin to incompetence

v;hich may have been as helpful as it was allegedly prejudicial.

In any event, as the issue of prosecutorial misconduct is one

which could have been raised on direct appeal and was not, see

People V. Ureste, supra , it is deemed waived for purposes of post

conviction review. People v. Frank , 48 111. 2d 500, 272 N.E.2d 25

(1971) .

2-





From a review of the record in this cause, we

concur in defense counsel's conclusion that there is no basis

for maintaining an appeal in this court on the dismissal of

the post conviction proceeding and that a continuation of the

appeal would be wholly frivolous and could not possibly succeed.

The action of the Circuit Court of Peoria County is, therefore,

affirmed and the motion of the State Appellate Defender to

withdraw as counsel for defendant Martin Ureste is allowed.

Judgment affirmed and Withdrawal Motion allowed.

-3-
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No. 73-43i i'AY

IN THE

APPELLATE COURT OF ILLINOIS

SECOND JUDICIAL DISTRICT

FIRST DIVISION

>5

PEOPLE OF THE STATE OF ILLINOIS,

Plain tiff -Appellee

,

V.

GEORGE BAILEY,

Defendant-Appellant.

APPEAL FROM THE
CIRCUIT COURT OF
THE SEVENTEENTH
JUDICIAL CIRCUIT,
WINNEBAGO COUNTY,
ILLINOIS.

Mr. JUSTICE HALLETT delivered the opinion of the court:

Following a jury trial, the defendant was convicted

of armed robbery and v/as sentenced to serve a term of four

to ten years in the penitentiary. On appeal, he contends

that the testimony of the witnesses was insufficient to

establish his identification as the perpetrator of the

offense, and that consequently he was not proven guilty

beyond a reasonable doubt.

Having reviewed the testimony, we conclude that the

defendant was proven guilty beyond a reasonable doubt and

affirm.

The defendant was indicted and charged with the armed

i"obbery of Dewain Collins, which had occurred on April 19,

1973. The trial by jury commenced on July 25, 1973.

Because of the nature of the defendant's contention

on appeal, it is necessary to review the identification testi-

mony adduced at the trial. Dewain Collins, the proprietor,

testified that on April 19, 1973, he arrived at the Lincoln-

wood laundromat at 8:45 a.m., and that as he entered the

establishment, he observed three young men sitting on a

ledge near the front door. He proceeded to unlock the office,

where supplies for filling the vending machines were located.

\
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After filling a pop machine and removing the money deposited in

that machine, Mr. Collins returned to the office for supplies

for another vending machine. He testified that after he entered

the office, someone approached him asking if he had change for

a dollar. According to Mr. Collins, when he turned around to

respond to the inquiry, the defendant had a .22 caliber revolver

pointed at him. One of the boys with the defendant took the

money bag belonging to the victim and ran out of the office.

The defendant then proceeded to search Collins' pockets for

money. Collins stated that during this entire episode, he was

within arm's reach (two or three feet) of the defendant and

was positioned face to face with the defendant in an area that

was illuminated by five or six 100 watt light bulbs. The inci-

dent took from three to five minutes, according to the victim's

testimony.

He further testified that the defendant was one of the

three youths he had observed inside the laundromat. He stated

that the gunman appeared older than the other two youths and

that the gunman wore a long brown or greenish-brown coat and

had a dark blue or black bandana on his head. The v-zitness

stated that he was five feet ten inches tall, and that the gun-

man was shorter than himself. When asked to approximate the

gunman's height, the witness stated that the gunman was about

five feet seven inches or five feet eight inches tall.

Mr. Hicks, the caretaker of the laundromat, testified

that when he unlocked the door to the laundromat on April 19,

1973, there were three youths present, who entered and sat on

the ledge along the windows next to the front door. He was

acquainted with two of the three boys and knev/ their names ,

but did not know the third person, who he identified in court

-2-



2 8I.A. X 7l

73-43!

as the defendant. He testified that the two boys with whom

he was acquainted were younger than the defendant in appearance.

Further, he testified that the defendant was wearing a long

dark coat and had a blue handkerchief tied around his head.

According to Mr. Hicks, the two boys with whom he was acquainted,

had nothing on their heads. When Mr. Collins arrived at the

laundromat, Mr. Hicks left the building, and v/hen he returned,

he was informed that there had been a robbery.

Another witness called on behalf of the State, Mildred

Shaddon, testified that when she arrived at the Lincolnwood

laundromat on April 19, 1973, there were three young men sit-

ting on the ledge near the front door of the establishment.

She stated that Mr-. Collins came in approximately twenty or

thirty minutes after she had arrived, and that during that

interval the three boys remained seated. Mrs. Shaddon testi-

fied that she could not identify any of the three persons be-

cause she had not looked at their faces. However, she was

able to describe their apparel. According to Mrs. Shaddon,

one of the three had a blue scarf around his head and v-/ore

a long "army-like" overcoat. The person wearing this apparel

seemed older to Mrs. Shaddon than the other two youths. She

further testified that she had seen the person dressed in the

described clothing leave Mr. Collins' office.

Eunice Gandy testified that during April, 1973, she

had been employed at the Lexington Auto Clinic, located appro-

ximately three blocks from the Lincolnv;ood laundromat. Accord-

ing to her testimony, on April 19, 1973, between 8:00 a.m. and

9:00 a.m., the ov;ner of an automobile bearing Michigan license

plates came into the garage, accompanied by two other boys, and

inquired about the status of repairs on his car. She informed

-3-
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him that new brakes were needed and that he would have to

advance money for the brakes before installation. Mrs. Gandy

further testified that the person who represented himself as

the owner of the vehicle appeared older than the two other

persons who accompanied him, and that he wore an "array green"

overcoat and had a blue scarf around his head. However, in

court she asserted that she could not identify this person

beyond the clothing description.

Officer Charles Sparacino's testimony related the

subsequent flight, pursuit of, and arrest of the defendant.

On cross-examination, this witness was asked to describe the

three persons arrested. In responding, Sparacino stated that

the defendant, George Bailey, physically appeared older in

age than the two other youths involved.

Another v/itness presented in the State's case. Detective

Jesse Otwell, testified that on the afternoon of April 19,

1973, after he had advised the defendant of his rights and

ascertained that he understood them, the defendant denied any

knowledge of or involvement in the armed robbery. According

to Detective Otwell 's testimony, the defendant denied being

at the Lincolnwood laundromat at any time on that day. How-

ever, on the following day, the defendant admitted that his

earlier statement was not true. The defendant's signed state-

ment was read into evidence.

In his statement signed on April 20, 1973, the defendant

stated that on April 19, 1973, he and two other boys had gone

to the garage where his car was being repaired, and that he

had been told that he would have to pay for the necessary parts

before the repairs would be completed. The defendant stated

that he had told the other two boys that he intended to ask f

r.

4-
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his sister for money. According to the defendant, one of the

other boys responded, "You don't have to worry about money,

I'll get some. Let's go over to the laundry and get Hicks,

he always carries lots of money." The defendant stated that

when Mr. Collins went into the office, the other two boys

followed him. However, the defendant asserted that at that

point, he left the laundromat. The defendant further stated

that the other two boys went home with him, where they hid

the revolver and the stolen money.

The in-court testimony of the defendant was substan-

tially the same as his signed statement. In addition, the

defendant testified that he and his juvenile brother, who

v;as one of the three youths involved, resemble each other.

On cross-examination, the defendant testified that he was

twenty years old, that his brother was sixteen years old,

and that the third member of the group was fourteen years

old. He stated that on the day of the robbery, he was wea^-ing

blue trousers, red Keds , and a short green marine field ja::ket.

He asserted that he was presently five feet five inches tall,

but that in the three months since the robbery occurred, he

had become taller. Ke further testified that on April 19,

1973, he had not denied his knowledge of the robbery to Detec-

tive Otwell.

The jury returned a verdict of guilty and^ subsequently

,

the defendant was sentenced to serve a term of four to ten

years in the penitentiary.

On appeal, the defendant contends that the testimony

of the witnesses was insufficient to establish his identifi-

cation as the perpetrator of the offense. The defendant argues

that the identification testimony is insufficient because
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there was a discrepancy between the gunman's height as esti-

mated by the victim, Mr. Collins, and his o\-m testimony concern-

ing his height at the time of the occurrence. In addition, the

defendant asserts that an identification is not satisfactory

v;hen the identification rests solely on the manner in which

the offender was clothed at the time of the occurrence. Con-

sequently, the defendant contends, he was not proven guilty

beyond a reasonable doubt.

The law is well settled in Illinois that "[W]here the

identification of the accused is at issue, the testimony of

one witness is sufficient to convict, even though such testi-

mony is contradicted by the accused, provided the witness is

credible and he viewed the accused under such circumstances

as would permit a positive identification to be made. (cita-

tions omitted.)" ( People v. Stringer (1972), 52 111. 2ci 564,

569, 2S9 N. E. 2d 631.) (See also People v. Rodger

s

(1972),

53 111. 2d 207, 214^290 N. E. 2d 251; People v. Catlett (1971),

48 111. 2d 56, 63, 268 N. E. 2d 378.) Moreover, precise accur-

acy in describing the facial characteristics of the accused is

unnecessary where an identification is positive. People v.

Catlett (1971), 48 111. 2d 56, 63, 268 N. E. 2d 378; People v.

Brooks (1973), 13 111. App . 3d 1003, 1007, 301 N. E. 2d 496.

In the case at bar, the victim of the armed robbery,

Mr. Collins, was the only person other than the robbers present

in the office v;hen the incident occurred. Therefore, the gun-

man of the group could only have been identified by the victim

himself. Mr. Collins' testimony was positive and certain that

the defendant was the person v-zho held the gun. He testified

that he stood face to face with the defendant at a distance

of two to three feet while the defendant searched his oockets

.
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The gunman was not masked, and the area was illuminated by

five or six 100 watt light bulbs. The incident took between

three to five minutes. Under circumstances such as these,

we cannot say that the victim's identification of the defend-

ant as the perpetrator of the offense was vague or uncertain.

Moreover, the discrepancy between the gunman's height

as estimated by Mr. Collins and the defendant's own testimony

concerning his height at the time of the occurrence does not

render the identification of the defendant by the victim un-

certain. Mr. Collins did describe the gunman as shorter than

himself. The jury was aware of the discrepancy between xMr

.

Collins' estimation of the gunman's height and the defendant's

own statement concerning his height at the time of the occur-

rence. It has been stated that "we m.ay not substitute our

judgment for that of a jury on questions involving the weight

of the evidence or the credibility of the witnesses (citations

omitted) , and we will not reverse a criminal conviction, unless

the evidence is so improbable as to raise a reasonable doubt

of guilt" ( People v. Stringer (1972), 52 111. 2d 564, 568,

289 N. E. 2d 631.' In view of the positive in-court identifi-

cation of the defendant by Mr. Collins, the physical setting

in which the robbery occurred, and the corroborative evidence,

we find that this discrepancy does not raise a reasonable

doubt of guilt.

While some courts have held that an identification is

not adequate when it is based solely on the manner in which

the offender was clothed (see People v. Reed (1968), 103 111.

App. 2d 342, 243 N. E. 2d 628; People v. Moore (1972), 6 111.

App. 3d 932, 287 N. E. 2d 130), the record in the case at bar

reveals that the identification testimony of Mr. Collins rested
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upon more than a mere description of the offender's garments.

The testimony of Mr. Hicks, Mrs. Shaddon , and Mrs. Gandy that

one of the three youths v;ore a long greenish-bro\^m overcoat

and had a blue or black bandana around his head was corro-

borative of the victim's testimony, which in itself was suf-

ficient to convict.

We therefore affirm the judgment.

AFFIR.MED.

SEIDENFELD, P.J., and GUILD, J., concur.
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PEOPLE OF THE STATE OF ILLINOIS,

Plain tiff-Appellee

,

vs

.

MELVIN HORTON,

Defendant-Appellant.
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^ JUN 9 1975

APPEAL FROM TIIF CIRCUIT
COURT OF COOK COUNTY.

HONORABLE LOUIS B. CARIPPO,
Presidinq

.

BEFORE STAMOS, LEIGHTON and HAYES, JJ.,

PER CURIAM:

Melvin Horton, defendant, and Lawrence Faulkner were

charged with the offense of armed robbery in violation of

Section 18-2 of the Criminal Code. (111. Rev. Stat. 1971, ch

.

38, par. 18-2.) Defendant was also charged with the offense

of unlawful use of weapons in that he possessed a shotgun

with a barrel less than 18 inches in length in violation of

Section 24-l(a-7) of the Criminal Code. (111. Rev. Stat. 1971,

ch. 38, par. 24-l(a-7).) In a bench trial, defendant was

found guilty of armed robbery. He was also found auilty of

violating his probation on his prior conviction of armed

robbery as charged in Indictment 69-2315. Defendant was

sentenced to not less than 5 years nor more than 10 years in

the Illinois Department of Corrections on each offense, said

sentences to run concurrently. The case against Lawrence

Faulkner was severed from the case at bar.

The sole issue on appeal is whether defendant was proven

guilty of armed robbery beyond a reasonable doubt.

At the trial, Arthur C. Morris, testifying on behalf

of the State, said that about 4 A.M. on January 2, 1972, he

was on his way to visit a friend at 1150 North Sedgwick,

Chicago, Illinois. Morris said he parked his car, got out,

and went to the trunk to obtain a "six-pack" of beer; that

he then went to the front of his car to raise tlic hood to
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disconnect the coil wire so no one would bo able to steal

the car; and that as he got around to the front of the

car someone said, "Don't touch, this is a stick-up" and

the man, whom Morris identified as Lawrence Faulkner, stuck

a sawed-off shotgun in Morris' neck. Morris was told to

walk up the sidewalk, up the steps and into the lobby of

the 1150 North Sedgwick building, whore ho was forced to

lean against the wall between two elevators; that Morris

saw defendant, whom he identified in court, approach with

a pistol in his hand; and that he could not toll from where

defendant came, but defendant came up to him, shoved a

pistol in his side, and demanded money. Morris said he had

approximately $40 on his person, which defendant took; that

after taking the $40, defendant asked Morris if he had any

more money, and upon receiving a negative answer defendant

threatened "If I find any more money on you I'll blow your

head offl"; that defendant put his hand into Morris' left

pocket and recovered some change; and that defendant said,

"I should blow your head off." Morris said defendant took

his keys, wallet, a bank book, his prescription tinted glasses

which were in a case with Dr. Franklin's name on it and his

alligator shoes. Defendant started to take his coat but

said, "We will let him keep that." Morris said defendant

then told him to "walk slow just like nothing never happened,"

that Morris started walking away from the building; and that

when Morris reached Orleans Street, a police sauad car appear-

ed, and he got in and told the police officers what had happened.

Morris said the police officers drove him back to 1150

North Sedgwick; that the officers saw a man cominq out of the

building; that they asked Morris whether the man was one of the

offenders, but Morris could not identify him so the officers re-

leased him. Morris said that an individual was then observed

hurrying from the hall of the building; that the police officers

placed a radio call and as they got out of the car another police
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car drove up with a man in it; that Morris identified him as

Faulkner, one of the robbers; that some of tlie police officers

wont into the building at 1150 North Sedqwick; and that in a siiorL

time they returned with defendant, whom Morris identified as

the other robber.

Morris identified Plaintiff's Exhibit No. 1 as the sawed-

off shotgun that ^'aulknor was carrying. He identified People's

Exhibit No. 3 as the gun defendant used in the robbery. He

also identified People's Group Exhibit No. 6 as his glasses and

glass case, which were taken in the robbery. Morris stated

that certain keys which were taken from him in the robbery were

returned to him at the oolice station after defendant was ar-

rested. Morris identified People's Exhibit No . 5 , a black "wet-

look" jacket, as the jacket defendant was v/earing at the time

of the robbery. On cross-examination, Morris said the robbery

took about three minutes.

Chicago Police Officer Michael Shull testified on behalf of

the State. He said he first saw Faulkner coming out of the

building at 1150 North Sedgwick; that later Faulkner was in the

back seat of a squad car; that after he advised Faulkner of his

constitutional rights, Shull asked him if he wished to make a

statement in view of the fact that he fitted the description of

a person wanted for a robbery; that Faulkner said he was not the

man they were lookinc] for, but that earlier he had been unstairs

at 1150 Sedgwick, looking out the window and had seen a robbery

occur; and that if the police officers VN^ere interested in someone

by the name of Horton, Horton could be located in Apartment 60 3.

The police officers went up to Apartment 603 and arrested defend-

ant. Shull said that at the time of the arrest he did not see

defendant violate any ordinance of the City of Chicago, any Federal

statute or any law of the State of Illinois. Shull said that at

the time of the arrest in the apartment, Faulkner, a young woman
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and a baby, four r>olicc officers, and himself were present.

Shull further testified he found the sawed-off shotqun,

marked People's Exhibit No. 1, in the living room of Apartment

603, on the floor behind the couch; that the coucli was approxi-

mately eight to ten feet from where defendant was standing; that

nothing was covering the weapon; that ho could see it from the

door; and that the sofa was several foot from the wall, so that

one could walk behind it and observe anything lying on tiie floor.

Shull stated that when he was in the apartment he found People's

Group Exhibit No . 6 , a pair of sunglasses and a sunglass case,

which were lying on the floor in the hallway immediately inside

the door; that he was able to observe the sunglasses and the sun-

glass case without moving anything; and that he took the sun-

glasses and case because Morris had said one of the items taken

in the robbery was a pair of prescription glasses and a case.

Shull further said that he found a ring of keys, which were re-

turned to Morris so that he could drive his car; and that the

keys were a few inches away from the sunglasses and case on the

floor in the hallway just inside the front door. Shull stated

that he found the revolver, marked Plaintiff's Exhibit No . 3

,

inside the freezer compartment of the refrigerator, which was

located partly in the living room and partly in the kitchen,

along the south wall of the apartment. Shull also testified

that he found People's Exhibit No. 5, a black waist-length "wet-

look" jacket in the hallway off the living room, leading to the

bedroom, a few feet from the living room in the apartment; and

that he did not have to move any furniture or objects to see

the jacket. Shull said that the sawed-off weapon. People's

Exhibit No.l was loaded; that People's Exhibit No. 2, the shotgun

shell, was removed from People's Exhibit No.l; that People's

Exhibit No. 3, the revolver, was not loaded; and that there were

a number of rounds of ammunition inside a plastic bag in which
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the revolver was also found, but tlicy were not the proper

ammunition for tlio revolver.

Shull testified on cross-examination that Faulkner told

the police officers the person they wore lookincj for was in

Apartment 603; that this person went by the name of Ilorton;

and that Faulkner never mentioned Ilorton 's first name.

In examination by the trial court, Sliull said that at

the time of the arrest of defendant, he noticed the younq ladv

and the baby in the apartment; that, with the exception of the

black jacket that the police officers recovered when they ar-

rested defendant, he did not see any men's clothinq in the apart-

ment. Shull said that at the time defendant was arrested he was

dressed in a shirt and trousers.

People's Exhibit No.l, the shotaun, Peonle's Exhibit No . 2

,

the shotgun shell, Peoole's Exhibit Mo. 3, the revolver, Peonle '

s

Exhibit No. 5, the jacket, and People's Group Exhibit No . 6 , the

tinted sunglasses and sunglass case v/ith the name "Dr. Franklin"

on it, were all introduced in evidence. People's Exhibit No. 4,

being certain shells v/hich did not fit People's Exhibit Uo . 2 but

which were found in the same plastic bag with People's Exhibit

No. 3, was not received in evidence.

Debra Jones testified on behalf of defendant and stated that

on January 2, 1972, she lived in Apartment 603, 1150 North

Sedgwick, with her son, Michael; that defendant vs^as her boyfriend;

that he arrived at her apartment at approximately 10:00 or 11:00

o'clock in the morning of January 1, 1972, and that he did not

leave the apartment until he was arrested. Ms. Jones said that

she and defendant went to bed about 11:00 or 12:00 that night;

that shortly after midnight defendant got out of bod to let

Lester Ilorton into the apartment; that Lester staved in the apart-

ment about an hour or two; and that she did not know what Lester

was doing while he was in the apartment. Ms. Jones said that
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after Lester left, defendant locked the door, came back to bed

and then got up to unlock the door when the police arrived.

Defendant, testifying in his own behalf, said tliat on

January 2, 1972, he was in Apartment 603, 1150 North Sedcjv;ick;

that at a))OUt 12:00 midnight his brother, Lester Horton, came

into Apartment 603 and at that time ho did not see any revolver

or any sawed-off shotgun. Defendant stated he remained in the

apartment from midnight on January 2, 3 972, until he was arrested

by the police; that he did not take any money, keys or sunglasses

from Morris; and that he was not v.'ith anyone else who took any

property from Morris. Defendant said that he let Lester in the

apartment; that Lester did not stay very long; and that he let

Lester out. Defendant said he saw his brother again about 10

minutes before the police came up to Apartment GO 3; that he asked

Lester why he came up to the apartment that late; that Lester was

with another man named Sleepy; and that defendant did not know

Sleepy ' s full name but that he was in the County Jail.

Defendant said lis brother had a jacket that looked like the

jacket, identified as People's Exhibit i:o.5; and that the jacket

was not his. Defendant put on the jacket and the court observed

that the sleeve length was short. Defendant further testified

his brother came to the apartment a second time just before the

police came; that he did not know whether Lester had a gun; that

Lester had on a long coat; and that Lester was not wearing the

jacket which defendant tried on in court and was able to button

up. Defendant said he was not wearing the jacket that night,

but it looked like Lester's jacket. Defendant said that after

Lester entered the apartment, defendant had a few words with

him and then defendant went back to the bedroom.

Defendant said that at the time of trial he was 21 years

old and Lester was 18 years old. Defendant said that Lester

was not in the wlieel chair at the time of the alleged robbery;
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and that he. told one of the police officers who cnme into the

apartment and arrested him that Lester liad been in the apartment,

but the Dolico officer arrested defendant anyway.

Lester Horton, tostifyinq on behalf of defendant, said he

was a brother to defendant; that ho was in a wheel chair because

ho was shot on November 12, 1972, and was paralyzed from the

chest dov/n. Lester said that on January 2, 1972, he saw de-

fendant in Debra's apartment; that he first sav/ defendant around

11:00 or 12:00 o'clock; that Lester then left the apartment and

came back later; that he then had a sawod-off fourteen inch shot-

gun, marked as Plaintiff's Exhibit No . 1 ; and that he brought the

shotgun upstairs and put it behind the couch. Lester said ho and

Sleepy, together with a man named Larry and a woman named Joyce,

were in the building at 1150 North Sedgwick on January 2, 1972.

Lester said he saw Morris coming towards the building and

he and Sleepy robbed Morris; and that he took Morris' shoes and

Sleepy took his glasses and other things. Lester said he too):

off the jacket and rut on a coat; that he laid his jacket on his

arm with the shotgun; that he went ud to Anartment 60 3 and

knocked on the door; that defendant came to the door and let

him in; and that defendant then v;ent back to the bedroom and

Sleepy and Lester started playing records. Lester said that

during the robbery he had the shotgun and Sleepy had the revol-

ver; that he aimed the shotgun around Morris' chest and Sleepy

had the revolver pointed towards Morris. Lester said they

brought Morris into the building and forced him to lean against

the wall on the first floor; that Sleepy started to search him

and brought out a handful of change and passed it to Lester;

that Lester took $7 or $8 from Morris, his eyeglasses, which

were in a case, and some keys. Lester said he made Morris take

off his alligator shoes; that Lester took them up to Marcella's

house and gave them to her; and that Marcella gave the shoes to
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somebody

.

Lester said that when ho and Sleepy wont up to Apartment 60 3

the first time they wore listening to records; that defendant

and Dobra were there; and that Debra was in the livinq room, but

Lester did not say anything to her. Lester said that when }ic

and Sleepy left the apartment, he, Sleepy and Larry Faulkner

went to an apartment in another building and had a few drinks.

After they came out of tlie building, thov robbed Morris and after

robbing him they took the shoes up to Marcella Brown and left them

there. They then went to Debra 's hoyse; that defendant opened the

door; that Lester went in and defendant v;ont into the bedroom;

that Lester laid the shotgun behind the couch and got a plastic

bag, put the pistol in the plastic bag with some bullets and put

the bag in the refrigerator; and that then Lester and Sleeny left.

Lawrence Faulkner, the other original defendant, testifying

on behalf of defendant, said he was arrested at about 4:00 A.M.

on January 2, 1972; that at the time he had a conversation v.'ith

some police officers and told them where to look for the people

they were interested in; that the names of the people were Lester

Horton and Sleepy; and that he did not know Sleepy 's name. On

cross-examination, Faulkner said that he was arrested at the corner

of Elm and Sedgwick while he was walking home; that he was wearing

a pair of green pa its, brown shoes, a green knit hat and a cash-

mere coat; and that the coat was about two feet above his kneecap.

Faulkner said he was coming from Joyce Taplin's house. Apartment

503, 1150 North Sedgwick, when he was placed under arrest; that

the police took him back to Apartment 603; that they put him in

front of the door and knocked, and when defendant came to the

door Faulkner said "Larry"; that the door opened and the police

officers pushed liim in; that they asked Faulkner' whether de-

fendant was one of the robbers and Faulkner said, "No, his brother";

and that then the police started searching the house.
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Faulkner said that when ho v;as cominq in the buildinq about

3:45 A.M. ho saw Lostor and Slcopy with some qun.s ; tliat Lester

had a qun at his side and Sloepv had one in his pocket; that

Faulkner did not say anythinq to them; and that Joyce and he

went upstairs. Faulkner said the police officers told him, "You

arc under arrest for armed robbery"; that he told them ho did

not do it; that the police officers asked him, "Do you know v.'ho

did it?"; and that he said, "Yes"; and that when the police

officers told him that he had contmittod the roblDory they did not

tell him whore the robbery had taken. olace.

At the trial court's suqgestion, it was stipulated tfiat the

facts at the present trial v;ould stand as the facts on the hearing

of violation of probation on defendant's prior conviction of

armed robbery as charged in Indictment 69-2315 without a filing

of a written rule. The trial court cominented that defendant for-

feited his bond in the case at bar and it v;as only because he was

arrested on another charge that defendant aooeared in court and

stood trial in the case at bar. The trial court then sentenced

defendant to a minimum of 5 years and a maximum of 10 years in

the Illinois Departnient of Corrections on each offense, to run

concurrently

.

Defendant argues that the identification by Morris of de-

fendant and Lav/rei;co Faulkner v;as inadequate and suggestive.

On the contrary, the .record discloses that Morris' identification

was positive and spontaneous. Immediately after the crime,

Morris gave the police a detailed description of the robbers,

tlieir clothing, and their weapons. Less than 15 minutes after

the robbery, he spontaneously and positively identified Lawrence

Faulkner as one of the two robbers. Shortly thereafter Morris

identified defendant as the othor robber. Police Officer Micliael

Shull stated that defendant matched the description of one of

the robbers given him by Morris. At trial, Morris aqain identified
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defendant as one of the robbers.

The law is clear that the positive, credible itlentifica-

tion by one witness with opportunity to see the defendant is

sufficient to sustain the conviction even in the face of contra-

diction by the Defendant's testimony. ( People v. Tribbett ,

41 111. 2d 267, 242 N.E.2d 249; People v. Griffin , 12 Ill.Ai5p.3d

193, 297 N.E.2d 770; People v. Taylor , 18 Ill.App.3d 367, 309

N.E.2d 642.) The identification does not have to be under perfect

conditions or for a long Deriod of time. People v. Stringer , 52

111. 2d 564, 289 N.E.2d 631.

Defendant also asserts that there were discrepancies in

Morris' description of the clothing worn by the robbers. Morris

identified the black "wet-look" jacket, received into evidence

as Plaintiff's Exhibit No. 5, as the jacket defendant wore at the

time of the offense. Defendant testified that the jacket was not

his but that it looked similar to one his y^rother Lester owned.

Defendant put on the jacl:et in court and the trial judge noticed

that the sleeve length was short, but defendd.it was able to put

it on entirely and could button it up. Morris' description of

the robbers' apparel was clear and unimpeached. Any discrepancies

raised by defendant were without significance. Neither the dis-

crepancies nor what defendant characterizes as Morris' inadequate

opportunity to observe presents a basis for reversal. People v.

Riles , 10 Ill.App.3d 772, 775, 295 N.E.2d 234; People v. Perry ,

21 Ill.App.3d 18, 22, 315 N.E.2d 173; People v. Cox , 21 Ill.App.3d

728, 732-733, 315 N.E.2d 615.

Defendant criticizes the identification of Faulkner and

defendant at the scene of the robbery as "one-man show ups for

Faulkner and for defendant soon after the robbery." The return

of Faulkner and defendant to the scene of the robbery and the

"on the scene" identification v/erc not unnecessarily suggestive.

(People v. El am, 50 111. 2d 214, 270 N.E.2d 76; Peopl e v. Young ,
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46 111. 2d 82, 263 N.E.2d 72; Pcoplo v. Fills , 24 Ill,Ar)p.3d 870,

321 N.E.2d 722.) Further, it was shown by cloor and convincinq

evidence that the in-court identification of defendant by Morris,

the sawcd-off shotgun carried by Faulkner, the qun defendant

used in the robbery, Morris' glasses and glass case and his keys

had an independent origin arising from uninfluenced observations

of defendant. ( Peonle v. Bey , 51 111. 2d 262, 281 N.E.2d 633.)

Defendant's only basis for saying tliat the identification of

Faulkner was improper is that Morris was unable to identify him

when he was "peeping out of the building" but was able to identify

him as one of the robbers v;hen he v;as later returned to the scene

of the robbery. It is apparent that Morris' inability to identify

Faulkner at first was attributable to the distance between them.

Further, there is no evidence that the Dolice officers influenced

Morris' identification of Faulkner and defendant as the robbers.

Defendant also argues that the confession of his brother,

Lester, that he v;as the robber and not the defendant, coupled

with defendant's testimony and the alibi testxraony of his girl

friend,, Debra Jones, that he was in her apartment at 1150 North

Sedgwick from about 10:00 A.M. on the morning of January 1,

1972, until he was arrested about 4:00 A.M. on the morning of

January 2, 1972, raises a reasonable doubt as to the guilt of

defendant. Howevar, there is no obligation on the trial court

to believe the alibi testimony over positive identification of

the defendant, even though given by a greater number of v;itnesses.

( People V. Jackson , 54 111, 2d 143, 149, 295 N.E.2d 462.) Further,

in a bench trial it is for the trial court to determine the

credibility of the witnesses and the weight to be given their

testimony and unless the evidence is so unsatisfactory as to

raise a reasonable doubt of the defendant's guilt, the finding of

the trial court will not be disturbed. ( People v. Catlett ,

48 111. 2d 56, 268 N.E.2d 378; Peonle v. Arndt , 50 111. 2d

390, 280 N.E.2d 230; People v. Spriggs , 20 Ill.App.3d 804,
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314 N.E.2d 573.) On appeal, the determination of the trial

judge, who liad the opportunity to view the witnesses and hear

their testimony, will not be liqhtly sot aside. People v. McNoal

,

8 Ill.Ap}).3d 109, 289 N.E.2d 193; People v. Enright , 1 Ill.App.3d

654, 275 N.E. 2d 294.

Defendant argues that it was reversible error for the State

not to call Sleepy, Marcella Brov;n , Lester Morton's qirl friend,

and Joyce Taplin, Lawrence Faulkner ' s girl fricMui. However, this

issue was not raised in the trial court and the law is clear that

under such circumstances the issue has been waived. (People v.

Eubank , 46 111. 2d 383, 263 N.E. 2d 869; People v. Fair , 17 Ill.ApD.3d

109, 308 N.E. 2d 162.) Moreover, in the case at bar, there is amnio

evidence in the record to sustain the conviction of defendant without

the necessity of the State calling Sleeoy, Joyce Taplin or Marcella

Brown as witnesses, especially since they were all known to de-

fendant or his friends prior to trial. People v. King, 4 111.

App.3d 1066, 282 N.E. 2d 746.

Defendant also argues that the trial covert should have ex-

plained why it accepted the identification of defendant by the

complaining witness and rejected the evidence that defendant's

brother and Sleepy perpetrated the robbery. This point also was

not raised in the trial court and, therefore, it cannot be raised

for the first time on appeal. ( People v. Eubank , 46 111. 2d 383,

263 N.E. 2d 869; People v. Fair , 17 Ill.App.3d 109, 308 N.E. 2d 162.)

Also, it has been held that a trial court drav;s factual conclu-

sions from conflicting testimony and need not specify each fact

considered in making its decision. People v. Spencer , 131 111.

App.2d 551, 556, 268 N.E. 2d 192.

The trial court properly found defendant guilty.

The judgment of the trial court is affirmed.

JUDGMENT AFFIRMED.

LEIGHTON and HAYES, JJ., concur.

PUBLISH ABSTRACT ONLY.
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PER CURIAM: FIRST DISTRICT, FIFTH DIVISION.

BEFORE DRUCKER, J., LORENZ, J., AND SULLIVAN, J.

Defendant was found guilty after a bench trial of the crine

of attempt murder (111. Rev. Stat. 1973, ch. 38, par. 8-4). He

was sentenced to a term of four to 12 years.

Defendant wished to appeal, and a public defender of Cook

County was appointed to represent him. After examining the

record, the public defender filed a motion in this court for

leave to withdraw as appellate counsel. Pursuant to the require-

ments set out in Anders v. California , 336 U.S. 733, a brief in

support of the motion has also been filed. The brief states that

the only possible arguments which could be raised on appeal are

(1) that defendant did not knowingly and understandingly waive

his right to a trial by jury, (2) that the evidence was insuffi-

cient to establish defendant's guilt beyond a reasonable doubt,

and (3) that defendant's sentence is excessive and he should have

been granted probation. The brief concludes that an appeal on

these issues would be wholly frivolous and v/ithout merit.

Defendant was mailed copies of the motion and brief on February

10, 1975, and informed that he had the opportunity until April 8,

1975, to file any additional points he might choose in support of

his appeal. He has not responded.

At trial Lawrence Moore, a police officer for the Village of

Robbins, testified for the State that on July 28, 1973, at 6:30

P.M., he received information regarding a shooting which had taken
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place in the Villaqe. He received the name of the offender,

Alfred Jackson, as well as a description of tlic offender and

the vehicle involved. Officer Moore testified that lie had known

defendant previously. A short time later Officer Moore was m
his squad car with Michael Reid when he observed the wanted

vehicle being driven by defendant proceeding eastbound on 137th

Street. Officer Moore testified that he gave pursuit in his

police vehicle attempting to stop defendant's car by the use of

his siren and lights. Defendant's vehicle came to a stop, and

Officer Moore pulled his squad car directly behind defendant's

vehicle. Defendant jumped out of the vehicle and swore at

Officer Moore. Defendant then pulled a gun and fired five or six

shots directly at Officer Moore. One of the shots struck the

driver's door of Officer Moore's squad car. Officer Moore testi-

fied that he then pulled his pistol and returned fire. Defendant

was coming toward the squad car, and Officer Moore proceeded

across the street to find cover. Defendant pointed his weapon

inside the squad car, and Michael Reid jumped out screaming,

"Don't shoot me." A second Robbins police vehicle containing

Officers Warren and Williams arrived at the scene. When defend-

ant observed the second police vehicle, he got into Officer

Moore's squad car and fled. Officer Moore testified that he then

got into the squad car with Officers Williams and V/arren to

pursue defendant. Officer Moore found his squad car abandoned

in a forested area of Riverdale, Illinois. After other police

arrived to assist them, defendant was placed under arrest in the

forested area.

Michael Reid, a fireman for the Village of Robbins, testi-

fied for the State that on the evening of July 28, 1973, he was

being given a ride home in a Village of Robbins police car by

Officer Moore. At that time Officer Moore gave pursuit to a
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vehicle being driven by defendant. After defendant's vehicle

stopped, defendant qot out of his car and boqan screaminq somo-

thinq. Defendant pulled a qun and beqan to fire at Officer Moore.

Defendant approached the squad car, and Officer Moore backed off

down the street. After a second Village of Robbins police vehicle

arrived, defendant fled in Officer Moore's squad car. Officer

Moore entered the second police vehicle and gave pursuit.

Robert A. Warren, a police officer for the Village of Robbins,

testified for the State that on July 28, 1973, in the early evening

hours, he and his partner, Carl Williams, were on patrol when in

the area of 136th and Kedzie they heard gun shots. As they

approached the scene, they observed defendant dressed in civilian

clothes approaching a Village of Robbins police vehicle. Defend-

ant got into the squad car and fled. Officer Moore then got into

his squad car, and they gave chase to defendant. They found

Officer Moore's squad car abandoned with the front end restina in

a ditch in a forested area of Riverdale, Illinois. They called

for assistance. Defendant was subsequently placed under arrest

by a Dolton police officer.

David J. Gall, a police officer for the Village of Dolton,

testified for the State that in the evening hours of July 28,

1973, he responded to a call for assistance from a Riverdale

squad car that was in pursuit of another vehicle. He proceeded

to Whistler's Woods in Riverdale, Illinois. There he observed an

abandoned Robbins police car facing into the woods. Officer Gall

testified that he positioned himself at the north end of the

woods and began making a search of the wooded area. He observed

defendant lying on his back underneath some bushes and placed

him under arrest. No gun was found on defendant or in the area

where he was arrested.

Alfred Jackson, defendant, testified on his own behalf that
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on July 2R, 1973, he was roturninq to his hcjmc. As he cjcit out of

his car he observed a police vehicle behind him and Officer Moore

pointing a gun at his head. Tlic police vehicle did not have tlio

lights or siren on. Officer Moore ordered him to halt and fired

a shot at him. Defendant testified that ho then ducked beliind

the door of liis car. Officer Moore then approached his vehicle

and fired a second shot. Defendant testified that ho jumped into

Officer Moore's squad car and fled. Defendant testified that he

stopped in a forest preserve area 'because the car had overheated.

Defendant fled into the forest preserve area. Defendant testified

that he subsequently surrendered to a Dolton police officer.

Defendant denied that he had a weapon or that lie fired any shots

during the incident.

William Patterson testified that on July 28, 1973, he was

walking toward defendant's house when he observed a police vehicle

stopped in front of the home. Officer Moore got out of the police

vehicle and ordered defendant to halt. Officer Moore then fired

several shots, and defendant ducked dov/n behind his car. Defend-

ant then got into the squad car and fled. Patterson testified

that he did not see a gun in defendant's hand.

The motion and brief of the public defender state that the

first possible argument which could be raised on appeal is that

defendant did not knowingly and understandingly waive his right

to a trial by jury. There is no specific formula for determining

whether a defendant's waiver to a right to a jury trial is know-

ingly and understandingly made. Each case depends upon the par-

ticular facts and circumstances of that case. People v.

Richardson , 32 111. 2d 497, 207 N.E.2d 453; People v. Diesel ,

128 111. App.2d 388, 262 N.E.2d 15.

In the case at bar the record reflects that when defendant's

case was called, privately retained defense counsel in defendant's
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presence informed tlic trial iudqo that it would Ijc .t bonch trial.

Thereafter the trial judqo personally addressed defendant and

informed him that he had a riqht to a trial by jury. The trial

judge advised defendant that a jury trial meant that 12 citizens

would determine his guilt or innocence. Defendant stated that

he understood and that he wished to waive his right to a jury

trial. Thereafter defendant executed a written jury waiver.

Under those circumstances we conclude that defendant knowingly

and understandingly waived his ric^ht to a trial by jury after

proper admonishments by the trial judge.

The next possible argument which could be raised on appeal

is that the evidence was insufficient to establish defendant's

quilt beyond a reasonable doubt. The rule is well established

that in a bench trial it is the responsibility of the trial

judge to determine the credibility of witnesses and the v;eight

to be given to their testimony. Only where the evidence is so

unsatisfactory as to raise a reasonable doubt as to defendant's

guilt will the findings of the trial court be disturbed. People

V. Clay , 55 111. 2d 501, 304 N.E.2d 280.

Defense counsel states that it could be argued that the

State's failure to produce the weapon used by defendant created

a reasonable doubt as to his guilt. However, the facts adduced

at trial demonstrated that after defendant abandoned the

Robbins police vehicle which he had stolen, he was free in a

heavily forested area for a period of time sufficient to provide

an ample opportunity for him to dispose of the weapon. Under

these circumstances, the failure of the State to produce defend-

ant's weapon does not create a reasonable doubt as to his guilt.

It could also be argued that defendant did not have the

specific intent to commit the crime of murder. However, it is

well settled that intent is a state of mind which can be shown
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by surroundinq circumstances. Tho intent to tnl'.c a life may he

inferred from the chfiracter of the assault, the use of a deadly

weapon and other circumstances. ( Peo;-)le v. F^oshiol , 'I'j 1 11. 2d

573, 262 N.K.2d 44G.) Here the State's evidence demonstrated

that after he was stopped, defendant exited his vehicle and

fired five or six shots directly at Officer Moore. One of the

shots fired by defendant struck the driver's door of Officer

Moore's vehicle. Defendant approached the squad car while

Officer Moore retreated. Upon the' arrival of a second police

vehicle, defendant fled the scene in Officer Moore's squad car.

The trial judge was fully justified in concluding that these

facts were sufficient to establish that defendant intended to

kill Officer Moore.

It could also be argued that the conflicts and testimony of

the State's witnesses created a reasonable doubt as to defendant's

guilt. However, minor discrepancies in the testimony of witnesses

such as those in the case at bar affect only the credibility of

witnesses which is for the trier of fact to determine.
(
People v.

Reese , 54 111. 2d 51, 294 N.E.2d 288.) Here two State's witnesses

testified that defendant repeatedly fired a gun directly at

Officer Moore. When a second police car arrived on the scene,

defendant fled in Officer Moore's squad car. Defendant was

arrested only after a long automobile chase and search of a

wooded area. The testimony of the State's witnesses was positive,

credible and sufficient to establish defendant's guilt beyond a

reasonable doubt.

The final argument which could be raised on appeal is that

the sentence imposed on defendant is excessive, and that he should

have been granted probation. The granting of probation rests

within the discretion of the trial court, and the trial court's

determination is subject to reviev/ only to the extent of ascer-
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taininq whether the trial c-ourt did in fact exercise discretion

or v;hether it actud in any arbitrary manner. People ex rel. Ward

V. Mo ran , 54 111. 2d 5 52, 30 1 N.T:.2d 300; People v. Saiken , 4 9

111. 2d 504, 275 N.K.2d 381.

Here the record reflects that defendant was convicted of

the attempt murder of a police officer. Previously defendant

had been placed on probation for a separate offense. The minimum

sentence imposed by the trial judge was the minimum possible

sentence allowed by law for the crime of attempt murder. (111.

Rev. Stat. 1973, ch . 38, par. 1005-8-1 (c) ( 1) . ) After a complete

review of the facts adduced at trial and defendant's prior record,

we do not believe that the trial judge abused his discretion in

denying defendant's application for probation and imposing a

sentence of four to 12 years.

We have examined the record and concur in the opinion of

the public defender that none of the arguments thus raised has

substantial merit. Our inspection of the record did not disclose

any additional possible grounds for an appeal which are also not

frivolous.

Accordingly the Public Defender of Cook County is granted

leave to withdraw as counsel on appeal, and the judgment is

affirmed.

AFFIRMED.

Abstract only.
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State of Illinois )
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"Second District )

• At a session of the Appellate Court, begun and held

at Elgin, on the 2nd day of December, in the year of our Lord

one thousand nine hundred and seventy-four, v;ithin and for

the Second District of Illinois:

SECOND DIVISION

Present' — Honorable L. L. RECHEN'-LACHER, Presiding Justice

Honorable V7ALTSR DIXON, Justice

Honorable THO:-LAS J. MORAN , Justice

LOREN J. STROTZ, Clerk

WILLIAM A. KLUSAK, Sheriff

BE IT REMEMBERED, that afterv;ards, to v.'it:

On May 9, 1975 " the Opinion of the Court v;as filed

in the Clerk's office of said Court, in the v/ords and figures

follov/ing, viz:





IN THE INTEREST OF

ROBERT VASOUEZ,

A Minor.

9,8 I.A. 297_

FlLi

No, 1U~206

IN THE

APPELLATE COURT OF ILLINOIS

SECOND DISTRICT

SECOND DIVISION

,\p<>eilju CiWi' -^ -wW^

fu^y^^

Appeal fro-71 the Circuit Court
for the loth Judicial Circuity
Kane County, Illinois

1^5.. JUSTICE DIXON delivered the opinion of the court:

A motion to vrithdra'x^ has been filed in the instant case by-

Ralph Ruebner, Dsnuty Defender, and Kary M. 'cCorrr.ick:, Assi3t~-nt

ueefendpr, Office of the S'rnte Appellate Defender, Second District,

v;ho have been annointed as counsel for Robert Vasquez, respondent in

connection with his appeal. The F.otion and the record in this cause

show:

That, aft°r an adjudicatory hearing on March 2o, 19^:;. respon-

dent vras adjud^eed a delinquent by the Circuit Court of Kane County,

A disnositional hearin?; v;as held on April l6, 197^ and respondent v;as

corjnitted to the Deoartnent of Corrections--Department of Mental Health

Joint Children's Pro-rani at Tinley Park ?4ental Health Clinic;

That thereafter the Office of the State Appellate Defender

vras apnointed to reoresent respondent on appeal;

That on Feb. 11, 1975 notice v:as ;r,ailed to the rescor.dent

notifyins; him that a Motion for L=3ve to V/ithdraw v;as filed vrlth the

Aprellate Court of the Second Judicial District with regards to his

apneal, and the consequences of such a motion;

The Motion for Leave to '."ithdraw and Brief in sunport thereof

is Dursuant to the ruline announced in the case of .'nders v. :^:Iifornia,

-1-



3S6 U.S, 73'^. After a careful examination of the record in "he case

at bar and a thorough consideration of every possible issue, counsel

has concluded that an acneal xvould be vrholly frivolous and c^uld not

possibly be successful;

A copy of counsel's brief has bean furnished to the defendant

and tine allowed him to raise any points that he chooses

„

We have,, therefore, examined the proceedings completely in

this cause for the purpose of deciding v.^hether the appeal is wholly •

frivolous

«

A Petition that respondent be adjudicated a delinquent child

for the reason that he was alleged to have cornmitted the offenses of;

Criminal Damage to Property in violation of 111, Rev, Stat., ch, 33,

sac, 21-1 (1973); Threat; and Attempt (Theft) v;as filed by C--:ar

Schrieber^ an adult nerson and resident of Kane County, Illi'i.-jis, in

the Circuit Court of Kane County on March 19, 1974«

Gn March 19 > 197L,, Mr. John G. Banbury, Assistant Public

Defender appeared on behalf of respondent before the Honorable Neil

S. ^'ahon^y and reoiiested a substitution of judge. The case was trans-

ferred to Judge Alfred Y, Kirkland for adjudication,

A hearing v;as held before Judge Kirkland on March 23, 197i>.

Mr« Fred Korelli, "ublic Defender, appeared as counsel for respondent,

The State moved to strike Paragraph 2 of the Petition for Adjudication,

and to substitute the v/ords '-Arden Orbesen" for "unknowi per.-,ons" in

Paragraph 3 of the Petition, The notion was granted v,'ithout objection,

Follov/inp- the inn roduction of testimony concerning Paragraphs

1 and 3 of the Petition, the Court found respondent not guilty of

Attempt Theft, but that respondent was guilty of the offens- of

Criminal Damage to Prorertv as alleged in Paragraph 1 of the Petition.

The Cov:rt ruled that it was not essential to the State's

case, that testimony be received concerning respondent's age.
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The Court thereafter adjudicated respondent a delin-^u^nt.

A dispositional hearing v/as set for t hat afternoon but v/as not held

until Arril l6 , 197^. at v/hich tine various alternatives were con~

sidered before respondent was con.-^itted to the Department of Correc-

tions-f epartnent of Mental Health Joint. Children's Fro^ram at Tinley

Park Mental Health Clinic, No court reoorter vras present at the

hearin^: but an affidavit of the Judge has been furnished.

Appellate counsel has considered v/hether failure to personally

serve respondent vath the Petition deprived the court of jurisdiction

as alleged in respondent's notion for a nev: trial. Although such an

error is a matter of in cersonam jurisdiction, the error was v/aived

by trial counsel at the hearin? held March 19, 197^, v;here trial

couns-^1 reTuested reassi.enment of the case. Such an act adr.itted that

the trial court had jurisdiction, j^ eoole ex rel, Houghland \. L-onard ,

L15 111. 135.

Appellate counsel has further considered whether the State

bad an obligation to prove that resoondent v/as a juvenile. The cases

in Illinois indicate that it is not an essential element of a Stage's

case to shov/' that a defendant in 3 felony case is not a rriinor, unless

there is evidence in the record to show that defendant is a ininor.

( ^eople V. Cavaness. 21 111. 2d Z.6; Peonle v. Headrick, 65 HI. App. 2d

16'^,) Counsel believes that a similar rule v;ould be appropriate in a

juvenile oroceeding. In any event, counsel admitted in argument that

resoondent was fourteen (1/J years of age.

Appellate counsel has considered vmether respondent v/as

found Fuilty bevond a reasonable do\ibt of the offense of Criminal

Dam.a.^e to "'ro^erty, and has concluded that sufficient evidence was

nresented by the State at the Adjudicatory Hearing to prove respondent

guilty of that offense beyond a reasonable doubt. The offense of

Criminal Damage to Pro;^erty is defined as follo'.^^s:

-3-



"Any of the follo-..>rin? acts shall be a Class A

misdemeanor and any act enumerated in subsection
(a) or (f) v/hen the dama.q:e to pronerty exceeds
$150 shall be a Class L felony;

(a) Knowingly damages prorierty of another v/ithout
his consent - - -" 111, Rev. Stat., che 3^,
Seco 21-l(a) (1973).

rf

At the adjudicatory hearing, tvro counselors from the Kane County

Youth Home testified that they had seen Robert Vas^uez punch the

metal leg of a chair through one of four glass v/indovrs in the Home.

Marian TeviSj Superintendent of the Kane County Youth Home, testified

that he did not sive Robert Vasquez his consent to break any windows

in the home. The supervisor on ducv a t the time of the incident also

testified that he did not give Robert Vasquez consent to break the

v;indow. The finding that respondent was guilty beyond a reasonable

doubt suonorts a determination that he v/as a delinauent child. 111,

Rev. Stat. ch. 3 7, sec. 702-2 (1973),

Appellate counsel has further considered whether respondent

v:as prejudiced by the absence of a court reporter at the dispositional

hearing. Counsel has concluded that the affidavit of Judge I-.ahoney,

acquiesced in by trial counsel, setting forth those dispositional

alternatives considered at the hearing provides an adequate basis for

Judge i-Iahoney's order of commitment*

Appellate counsel has further considered v^hether Ju-lge

T'-ahoney should have been permitted to oreside over the dispc-^itional

hearing, and enter a disrositional order in the matter, since he had re

him.self at the h.earinp: of March 19, 1974.- Appellate Counsel has been

unabl:j to find any prejudice to respondent, in light of the affidavit

submitted by Judge Mahoney.

After a full examination of all the proceedings, Wr- find

the apoeal to be v;-holly frivolous and that the judgment of the Circuit

Court of Kane County should be affirmed and that there has - - ^.ni
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adeouate ccn^liance vrith AnHers v , California , supra.

Havin,^ been satisfied thnt counsel has dilieently inver. ti.f.ated

the Possible grounds of appeal ani a^qreein? v;ir.h counsel's evaluation

o-^ the case v;e also authorize v/ithirav/al of counsel pursuant to the

^btio^ to Withdrav;.

Affirmed.

Rechenmacher, P,J., and T.J. Kornn^ J., concur.
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EXECUTIVI:: AUTO LEASING CO. and
KEYGTGNi: CAR LEASING CORP.,

Plaintiff s-Appollantr.

,

V.

ERWIN PELZ and STEPHANIE PELZ

,

Defendants-Appellees

.

x>

JUN n 1975

APPEAL FROM CIRCUIT
COURT OF COOK COUNTY,

HONORABLE
WILLIAJ1 PATTERSON,
PRESIDING.

PER CURIAM: FIRST DISTRICT, FIFTH DIVISION.

BEFORE DRUCKER, LORENZ AND SULLIVAN, JJ.

On December 4, 1973, Keystone Car Leasing Corporation

secured a default judgment against both defendants in the sum

of $2,313.91. On the same day Executive Auto Leasing Co.

secured a default judgment against defendant Erwin H. Pelz in

the sum of $3,494.55. On May 2, 1974, defendants filed peti-

tions, supported by affidavits, to vacate the judgments under

the provisions of Section 72 of the Civil Practice Act (111.

Rev. Stat. 1973, ch. 110, par. 72). On Jane 5, 1974, the trial

court vacated the default judgments.

The only issue presented on appeal is whether the trial

court properly granted defendants' Section 72 petitions to

vacate the default judgments.

The affiriavits of Erwin H. Pelz, which are substantially

the same in both cases, alleged that after he was served with

summons he retained an attorney to represent him, to appear and

defend him, and that he paid the attorney $25 on account of his

attorney fees, but said attorney failed and refused to file the

appearance of defendant, which resulted in the respective plain-

tiffs obtaining default judgments against defendants; that the

respective plaintiffs made various errors i-n billing defendants

under a lease agreement for a 19 72 Chevrolet Monte Carlo at the

rate of $160 per month for two years, and for a 1973 Chevrolet

Nova at the rate of $169 per month for two years; that the
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parties failed to aqrec on tlie amount duo, and plaintiffs

demanded the return of the respective automobiles; that defendants

returned said automobiles to tlie respective plaintiffs; tliat

defendants were at all times ready and able to have the errors of

the respective plaintiffs' billinqs corrected and pay the proper

amount due, but the res{)ective plaintiffs refused to provide such

a corrected amount for defendants to pay; and that it would be

improper and unconscionable to permit the respective plaintiffs

to have judgments for the full amount claimed under said leases

after the respective plaintiffs repossessed the automobiles-

Stephanie Pelz filed an affidavit in which she alleged she

returned the Nova sedan and two sets of keys to Dale Bugasch,

Treasurer of Executive, on September 7, 1973.

Neither plaintiff filed a responsive pleading to the

affidavits of defendants.

Opinion

Plaintiffs limit their argument to the issue of whether the

trial court erred in vacating the default judgments because the

attorney for defendants failed, neglected and refused to file an

appearance for defendants. Plaintiffs state:

"[Ajssuming, arguendo, that the defendant has
a 'meritorious defense' to tne plaintiffs'
suits he is not entitled to a vacation of the
default judgments unless he shows that 'he
and his attorney have exercised reasonable
diligence. '

"

Plaintiffs state that in Doetsch Bros. Co. v. Budron Exca -

vating Co. , 10 111. App.3d 620, 295 N.E.2d 28, this court

"concluded that the failure of counsel to file an appearance

justified the vacation of the default judgment" but suggests

"that Doetch [sic] Bros, conflicts with the applicable decisions

of the Illinois Supreme Court and, therefore, must be overruled

or, at the very least, disregarded."
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This court will not limit its review to the sinqle issue

of whether the failure of defendants' attorney to file tlieir

appearance justified the vacation of the default judgments but,

rather, will examine the entire record to determine whether the

trial court abused its discretion in vacatinq the judgments.

It has been held that a petition to set aside a default judgment

under Section 72 is in the nature of a new proceeding v.'hich

addresses itself to the equitable powers of the court and where,

in the interests of justice and 'fairness , a default judgment has

been entered under unfair, unjust, or unconscionable circum-

stances, that judgment will be vacated. ( Marks v. Gordon Burke

Steel Co. , 14 111. App.3d 191, 301 N.E.2d 83b.) It is only

where there has been an abuse of discretion that the judgment

of the trial court will be reversed. ( Geo. F. Mueller & Sons ,

Inc. V. Ostrowski , 19 111. App.3d 973, 313 N.E.2d 684; Stackler

v. Village of Skokie , 53 111. App.2d 417, 203 N.E.2d 183;

Calvo V. Willson , 59 111. App.2d 399, 405, 207 N.E.2d 496

(petition for leave to appeal denied, 32 111. 2d 625).) In a

Section 72 proceeding new issues are made up, and it is incumbent

upon respondent to plead to the petition in some manner and to

support his defense thereto by evidence or affidavit. Fox v.

Dept. of Revenue , 34 111. 2d 358, 361, 215 N.E.2d 271; Libert v.

Turzynski , 129 111. App.2d 146, 150, 252 N.E,2d 741.

It is uncontested that in the case at bar defendants'

Section 72 petitions alleged a meritorious defense. Because

of the failure of the plaintiffs to respond to the petitions,

the facts alleged therein will be taken as true. ( Libert;

Elfman v. Evanston Bus Co. , 27 111. 2d 609, 613, 190 N.E.2d 348.)

It is uncontradicted that upon receiving summons, Erwin Pelz

engaged an attorney to handle this matter and paid him $25 as

part of a retainer fee. It was stated in Kimbrough v. Sullivan ,

131 111. App.2d 313, 316, 266 N.E.2d 717, that:
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"... reliance on a person reasonably believed
to be handlinq the defense has been held to be
excusable. L.q., Gary Acceptance Cor;', v.
Napili ll o, H6 111 ." App.2d'~2"L.7 , 2b J (del endants'
attorney told them to ignore summons) ; S)jenccr
V. American United Cab Ass'n , 59 111. App. 2d
16 5, lb 7 (defendants sent court papers to the
state Uejiartment of Insurance because their
insurer was beinq liquidated) ; Dann v. Gumbiner ,

29 111. App. 2d 374, 382 (ciefendant was twice
told by his insurance broker that the suit was
beinq taken care of) ; Boyle v. Veterans Hauling
Line, 29 111. App. 2d 235", 243-244 (defendant ^

relied on his insurance broker) ; Elfman v.
Evanston Bus Co. , supra , at paqes 611-bl2
(defendant relied on its attorney.)"

On facts substantially similar to the instant case the court in

Doetsch Bros. Co. held that a reasonable excuse was presented.

Furthermore, the record is devoid of any showing that

plaintiffs had execution issue on the default judgments within

30 days of December 4, 1973. "Failure to sue out an execution

during the thirty day period in which a decree may be directly

attacked is in itself a cloud on the conduct of the party taking

the default judc,rient, and the court may consider such delay v/hen

deciding a section 72 petition." Park Ave. Lumber v. Nils A.

Hofverberg, Inc. , 76 111. App. 2d 334, 348, 222 N.E.2d 49, 56.

In light of the record in the case at bar, the ends of

justice will be best served by a contested hearing on the merits.

Riley v. Unknown Ov^/ners , 6 111. App. 3d 864, 867, 286 N.E.2d 80''.

In Lynch v. Illinois Hospital Services, Inc. , 38 111. App.

2d 470, 475, 187 N.E.2d 330, the court said:

"A default should be entered when, as a last
resort, it is necessary to give the plaintiff his
just demand. It should be set aside when it will
not cause a hardship upon the plaintiff to go to
trial on the merits."

The Lynch case was cited with approval in Libert .

The trial court did not abuse its discretion when it granted

defendants' Section 72 petitions and vacated the default judgments,

Doetsch Bros. Co.

The judgments are affirmed.

AFFIRMED.

Abstract only.
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No. 74-345

IN THE

APPELIi\TE COURT OF ILLINOIS

FIFTH DISTRICT

^
/\PR 29 1975

pMH n .'tlH ICT o> i iiiMn i
^

CLEHK ^PPel-'.
' 'TOTn-

CYRTLLA WATSON,

Plaintiff-Appellee

,

V3 .

THOMAS A. WATSON,

Defendant-Appellant.

Appeal from the Circuit Court of St. Clair

County, Twentieth Judicial Circuit,

Honorable Carl Becker,

Presiding Judge .

Mr. JUSTICE G. MORAN delivered the opinion of the court:

Defendant appeals from that portion of a divorce decree relating to alimony,

child support, attorney's fees, and other payments ordered by the trial court to be made

by the defendant husband. «

The plaintiff, Cyrilla Watson, was granted a divorce from the defendant,

Thomas Watson, and was awarded custody of their two children, aged five and six.

As part of the decree defendant was ordered to pay $25 support per child per v;eek and

$25 per week alimony for a period of 12 months and $125 support per child p^r month

and $150 per month alimony thereafter.

By prior agreement the parties had listed their residence for sale, with a

proviso for public sale if not otherwise sold within 120 days. The decree incorporated

this agreement and ordered that the proceeds from the sale should be used to satisfy

existing liens or indebtedness against the property, with any remaining proceeds to be

divided equally among the parties. The plaintiff was allowed to reside in the property

for 120 days.

The decree awarded their 1969 Corvette to the plaintiff and ordered the

defendant to make the $96 monthly payments on the car until the $1535 balance owed

on its purchase was satisifed. The decree also ordered the defendant to pay the

accumulated debts of the parties and to pay plaintiff's attorney's fees of $500.

b Defendant now contends that the terms of the decree were improper in two

respects: (1) that the burden placed upon him in meeting the obligations is beyond his

financial ability; and (2) that the trial court was without authority to order an increase

in child support and alimony to take effect one year after the decree.

I





The defendant is an assistant vice-president of a savings and loan institution

and earns a gross salary of $15,582 per year. He receives a bonus at the end of the year

in an amount set by the board of directors of the savings and loan institution. In the

previous year his bonus amounted to $1200. He is also furnished an automobile, gasoline

and insurance by his employer.

The plaintiff works on a temporary, or day-by-day basis and earns $2 to $3

per hour depending upon the job. The nature of her employment requires her to have an

automobile since she may work at a different location each day of vvork.

The plaintiff testified that living expenses for herself and the two children

would be $568 per month; however, if the house were furnished for her, the living expenses

would be $400 per month. The defendant testified that his living expenses totaled $42 8

per month

.

There is no question that the accumulated debts which the husband has been

ordered to pay are substantial. The monthly payments for the first and second mortgages

on the home and for a home improvement loan total over $390. The real estate taxes

on the home from the past year amount to nearly $75 per month; and, as previously

stated, the monthly car payment is $95. There are also a number of credit accounts and

two bank notes requiring payments.

The defendant cites Young v . Young , 323 111. 508, for the principle that the

indebtedness of the husband must be considered by the court in fixing the amounts

awarded in a divorce decree. We agree with this general principle; however, we do not

feel that the trial court in the instant case failed to consider the indebtedness of the

defendant. In Young the court was concerned with the fact that the divorce decree had

ordered the husband to convey substantially all of his estate, leaving him with a portion

"scarcely sufficient to pay his indebtedness." 323 111. at 616. The court also pointed

out that there had been no allegation that the husband had an income. In the instant

case the husband not only has a net income of more than $900 per month, but also more

than half of his monthly payments will be relieved upon the sale of the real property.

The defendant also points out that the husband, as well as the wife and children,

must have food, shelter and other necessary living expenses and that an award of alimony

should not be so high as to cause the husband personal embarrassment or financial

difficulties. The defendant cites Busby v. Busby , 11 Ill.App.3d 426, 295 N.E.2d 584.
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We also agree v/ith these principles, but do not foel they require our ruling to be other-

wise. The defendant in the instant case is not experiencing a lack of any necessaries.

As he admitted before the trial court, he purchased some $500 worth of new clothing by

use of a credit card not too long before the hearing.

The trial court had before it all of the various factors to be considered in

fixing the amounts of alimony and child support and in determining who should pay the

accumulated debts. See Everett v. Everett , 25 111. 2d 342, 344, 185 N.E.2d 201; Eurth

V. Furth, 5 Ill.App.3d 73, 76, 283 N.E.2d 102. We do not feel that the trial court abused

its discretion in either fixing the amount of alimony and child support or in ordering the

defendant to pay the accumulated debts.

Nor do we feel that the trial court erred in ordering the defendant to pay

plaintiff's attorney's fees of $600. The allowance of attorney's fees in a divorce pro-

ceeding is a matter within the sound discretion of the trial court and will not be inter-

fered with unless a clear abuse of discretion . Canadyv. Canady , 30 111. 2d 440, 446,

197 N,E.2d 42. There is no claim that the amount of the award is excessive; nor do we

think that in this case such a claim would be justified. See Canadyv. Canady , supra.

Clearly, the plaintiff would be unable to pay the fees on her income. The defendant,

although not in the best financial condition, is more able to and should bear the expense

of the fees. Lauzen v. Lauzen , 81 Ill.App.2d 472, 475, 225 N.E.2d 42 7.

The other contention of the defendant is that the trial court erred in ordering

as part of its original decree that the amounts of child support and alimony would increase

after one year. In Busby , supra, the trial court in its original decree awarded alimony

in the amount of $50 per week for the first year, to be reduced to $40 per week for the

second year and $30 per week thereafter until further order of the trial court. On appeal

this was held to be error, the court pointing out that the trial court had continuing juris-

diction to modify the alimony in accordance with the changed circumstances of the parties.

However, the court did not lay down a rule that a built-in adjustment clause in a divorce

decree is never proper, but rather confined its ruling to the case before it.

"We, therefore, believe that under the facts of this case the reductions

should not have been ordered * * * .
" (Emphasis added.) 11 Ill.App.

3d at 432.

In the instant case the record shows that the trial judge took into considera-

tion a number of important factors in providing for the increases after twelve months.
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By the end of that time not only should the real property of the parties have been sold,

but also the defendant should have been able to pay off the car and some of the other

accumulated debts. Furthermore, the plaintiff by that time would have the increased

expense of renting an apartment for herself and the children, tier testimony had indicated

that with the addition of having to pay rent her monthly expenses would amount to $56B.

Even with the increased alimony and child support, she would still be $158 short of

the needs of the children and herself. Apparently the trial judge felt that the plaintiff

could make up this deficit through her temporary employment.

In light of the various factors which the trial judge had to balance in this

case , we do not feel that the trial court abused its discretion in any aspect of this

case

Judgment affirmed,

CONCUR:

Ebsrspacher, Jones, JJ.

PUBLISH ABSTRACT ONLY,





NO. 7h-279

IN THE

APPELLATE COUET OF ILLINOIS

FIFTH DISTRICT

3D
28I.A. 3 2T

38a

MAY 1 - 1975
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PEOPLE OF THE STATE OF ILLINOIS,

Plaint iff- Appellee,

V.

ALAN JOE PARKS,

Defendant -Appellant

Appeal from the Circuit
Court of Jackson County

Honorable Everett Prosser,
Judge Presiding.

Mr. JUSTICE KARNS delivered the opinion of the court:

Defendant-appellant, Alan Joe Parks, vjas convicted of rape

after a jury trial in Jackson County and sentenced to serve from four

to six years. On appeal, he alleges that the degree of the offense

should be reduced and that the court erred in refusing to give certain

instructions.

At about 3:00 a.m. in the morning of February 24, 197^^ the

prosecutrix was asleep in her apartment. She awoke when a pillow

was pressed on her face. She struggled for several minutes and

screamed repeatedly. Her assailant, subsequently identified as

defendant, was wearing a v;ool cap pulled down on his face. During

the struggle, she managed to remove the cap and throw it away.

Defendant once attempted to strike her and scratched her face.

Prosecutrix finally pushed the pillow away and said, "wait a minute,

let's talk about this." Throughout the struggle, defendant lay on

top of her, pinning her to the bed. At that point, defendant put

his hand on the top of her full-length nightgown and asked if

she wanted him to tear it from her. She responded that she would

"scratch his eyes out." He then reached under the nightgown and

ripped off her underpants. She testified that until this time, she

thought he wanted to kill her, not rape her. Defendant continued

to lay on her but was unable to complete the act of intercourse for

about two and one-half hours. During this time, prosecutrix

talked continuously, allegedly attempting to dissuade defendant from

his purpose. She offered to fix him coffee and to meet him at





some other time for a date but for him "not to do it this vjay." She

was pinned to the bed by defendant during this entire period and

had no freedom of movement. Defendant finally told her that he vjould

stay until he "finished whatever he was going to do." The prosecutrix

then told defendant to "go ahead and get it over with and get out."

She testified that she was afraid that defendant would again put

the pillovj over her face. Defendant achieved penetration, and the

act lasted a few minutes. She then told defendant that she was sick

and would vomit on him if he did not release her. Defendant moved

from her and she ran into the bathroom and locked the door. After

she heard him leave, she called her boyfriend and a girlfriend.

She told both what had happened. Her boyfriend came to her

apartment and determined that the intruder had entered through

a window. Later that day, she reported the rape to her brother-in-

lavj, a police officer. She testified that she was reluctant to

report the rape because of a television program she had watched the

week before outlining the trauma faced by many rape victims.

Defendant contends that the evidence did not establish that the

intercourse was a product of force and that prosecutrix consented,

albeit reluctantly. Thus, we need not consider the other evidence

presented at trial corroborating certain aspects of prosecutrix's

testimony and establishing the identity of the defendant. It should

be noted, hov;ever, that the jury had before it a voluntary written

statement taken from the defendant which corroborated much of the

prosecutrix's testimony. The testimony of the police officers who

took the statement established that defendant had in fact had

intercourse with the prosecutrix. Defendant testified that he had

been drinking heavily on the night of the rape and remembered very

little of the offense. The facts contained in the statement given the

police about the incident came from a "dream" he had about raping

the complaining witness or from suggestions of the police officers.

He stated that he did not know if he was in her apartment or whether

he had raped her. His statement indicates that he had an argument

concerning his wife earlier in the evening after which he began

drinking heavily.

Defendant asserts that while force was used initially to subdue

the victim, the act of intercourse consumated some two and one-half
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hours later was not a product of that force. Thus, he argues, the

most he could be guilty of is attempted rape or battery for the

initial use of force. We disagree. Defendant notes that she at no

time attempted to inflict injury upon him and that she admittedly con-

versed vjith him for two hours, culminating in her statem.ent to "get

it over with." The record before us clearly indicates that signifi-

cant and terrifying force was used to subdue the prosecutrix upon

defendant's entry into the apartment. She fought and screamed until

defendant had her pinned to the bed with his full v;eight upon her.

At this point, she realized that physical resistance v;as futile and

attempted to dissuade defendant from completing the attack. The

conversation related by the prosecutrix and undisputed in the record

indicates that her purpose was to persuade him to leave the apartment

or release her from the bed. Throughout this two and one-half hours,

she v;as rendered immobile by defendant, evidence that her attempts

at dissuasion were having no effect. Finally, defendant clearly

stated to the prosecutrix that he did not intend to cease his attack.

At this point, she submitted. Her explanation vjas that she feared that

he would again put the pillow on her face. During intercourse. She

devised a final, successful deception. Once released, on the pretext

of nausea, she escaped to the bathroom and locked herself in until he

left. She made prompt complaint of the attack to third parties and

reported it to police several hours later. From the record before us,

we have no doubt that the intercourse was performed by force and

against the will of the prosecutrix.

The cases cited by the defendant are distinguishable on their

facts. In People v. DeFrates , 33 111. 2d I90, 210 N.E.2d 46?, (1965),

the defendant was known to the prosecutrix and was admitted into her

home upon a pretext of repairing the air conditioning system. The

prosecutrix gave defendant a drink and accompanied him to the basement.

There defendant demanded that she remove her clothes. Although

she objected, she complied without resistance. At defendant's

urging, prosecutrix dressed again and both went to the bedroom where

several acts of intercourse occurred. The prosecutrix at no time

cried out or resisted. The Court rejected her contention that she was

"paralyzed with fear" for the safety of children in the house.

-3-





In People v. Fryrgan , 4 111. 2d 224, 122 N.E.2d 573 (1954), the

attack occurred v;hile the victim was on a date with defendant. De-

fendant did not deny that intercourse had occurred, but claimed that

it was consensual. The Court stated the general principle that a

victim in possession of her faculties must show "such resistance as

demonstrates the act was against her will" but refused to substitute

its judgment of the facts for that of the jury. The case was reversed

on the ground that the trial court erred in refusing to submit a

tendered consent instruction where evidence of consent was present.

In the instant case, consent of the prosecutrix v/as not argued as a

defense at trial. Defendant's theory v/as that no penetration had

occurred and that the prosecutrix was inaccurate about the time of the

offense. No consent instruction was tendered except as it is in-

cluded as an element of the offense. There v;as no evidence of consent

argued or proved.

. In People v. Morrow , 132 Ill.App.2d 293, 27O N.E.2d 48? (1971),

the victim was asleep in bed v;hen the defendant held a knife to her

throa,t, ripped off her pajamas and performed intercourse upon her.

Afterv;ards, defendant remained for three and one-half hours during

which several additional acts of intercourse occurred. During that

time, defendant used no force or threats and the victim made no attempt

to flea or dissuade her attacker. There was no evidence that defendant

restrained her in any way. In addition, the tv;o carried on a long

conversation about various things, including why neither vjas getting

his "kicks" from the acts. The victim failed to report the attack

for at least thirteen hours. The court held that the State did not

sufficiently prove that the acts occurred against the will of the

victim. The court noted, hov;ever, that her identification of the

defendant was not clear and convincing in light of his absolute

denia.l of the acts charged and that her testimony was not corroborated.

Defendant in the instant case argues that the facts in Morrow

are "strikingly similar" to this case. VJe cannot agree. Here,

defendant held the prosecutrix to the bed during the entire incident.

Her one-sided conversation clearly was intended to prevent the rape

from occurring. At her first opportunity she escaped and locked

herself in the bathroom. Her testimony was corroborated by the

evidence of immediate complaint to two third parties.
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The jury had before it overwhelming evidence that defendant

had intercourse with the prosecutrix by force and against her will.

Defendant had ample opportunity at trial to argue and present evidence

that the act was consensual. He elected instead to rely on

the argument that intercourse did not occur. Both theories are

refuted by the record.

Defendant next contends that the court erred in refusing to

instruct the jury and submit verdict forms on attempted rape and

battery. At trial, the argument was advanced that lack of penetration

reduced the crime to attempt or battery. It is interesting that such

an argument tacitly admits that force v/as used. On appeal, it is the

lack of force which is offered as the mitigating factor. As noted

above, however, the evidence overwhelmingly demonstrates that all

elements of rape were proved. Where the evidence supports the

conclusion that defendant is guilty of the substantive offense or

nothing at all, it is error to give an instruction on the inchoate

offense of attempt. People v. Lewis , 252 111. 281, 96 N.E. 1005

(1912); People v. Hatfield , 5 Ill.App.3d 996, 284 N.E. 2d 708 (1972).

Likewise, there was ample evidence that intercourse occurred by " force

and against the will of the victim and that defendant was not

entitled to an instruction on battery.

The judgment of the Circuit Court of Jackson County is

affirmed.

AFFIPJ-IED.

CONCUR: JONES, P.J., G. MORAN, J,

PUBLISH ABSTRACT ONLY
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IN THE

APPELLATE COURT OF ILLINOIS

FIFTH DISTRICT

WAY 1 - 1975

' tIt-IH DISIKICT OK IlLINOIS

CLIFFORD C. LePERE,

Plaintiff-Appellant

,

vs

LEO B. OBERNUEFEMANN, Et al.,

Defendant-Appellees

Appeal from the Circuit Court, Twentieth
Judicial Circuit of Illinois, St. Clair

County.

Honorable Francis E. Maxwell,
Judge Presiding

.

MR. JUSTICE EBERSPACHER delivered the opinion of the court:

This appeal by the plaintiff, Clifford C. LePere, is from orders entered by the

circuit court of St. Clair County denying the requested relief in plaintiff's amended com-

plaint, which prayed for a declaration that county zoning ordinance was unconstitutional

as applied to his property and denying plaintiff's post-decree motions.

Prior to the adoption of a zoning ordinance by St. Clair County the plaintiff

applied to the County Building Code and Trailer Court Committee for a permit to construct

and operate a mobile home park on 33 acres of land he owned near Dupo in Sugar Loaf

Township. A permit was issued for 36 mobile home spaces. This was subsequently

increased to 40 spaces. When St. Clair County adopted its first comprehensive zoning

plan the plaintiff's 33 acres was zoned "Agricultural" . Under this classification the

40 spaces of LePere Mobile Home Village became non-conforming uses.

I In April, 1973, the plaintiff took steps to further develop his 33 acres. The

plaintiff sought to have his entire 33 acre tract zoned "MR-2", multi-family residence.

He also sought a special permit to allow further mobile home development. The plain-

tiff's proposed development included plans for the addition of 94 trailer units. Pursuant

the
to these requests a hearing was conducted by/St. Clair County Zoning Board of Appeals.

After the public hearing the Board of Appeals took the matter under advisement.

At the Board's meeting on May 25, 1973, the Board voted to deny the plaintiff's petition.

Their recommendation to deny the plaintiff's petition was forwarded to the County Board

byway of memoranda issued May 29, 1973. On the same day. May 29, 1973, the County

Board passed two resolutions denying plaintiff's petition. One resolution denied the





plaintiff's request for a zoning amendment to change the zone classification of the

i
plaintiff's 33 acre tract. The second resolution denied plaintiff's request for a special

permit which would have permitted the addition of 94 units to the plaintiff's mobile home

park.

The plaintiff filed a complaint for "judicial review" of the County Board's decision,

rhe plaintiff subsequently amended this complaint to one seeking a declaratory judg-

ment that the County Board's resolutions and the St. Clair County Zoning Ordinance be

declared unconstitutional in their application to his 33 acre tract. The trial court made

the following findings,

"Court finds that there is a presumption of validity of the action,

and that petitioner has burden of proof to show by clear and convincing

evidence that the zoning ordinance and action is, as to him, arbitrary

and unreasonable and without substantial relation to the public health,

safety or welfare. Court finds from the evidence that the ordinance and
action taken do have a substantial and reasonable relation to the public

welfare and safety, and therefore denies the prayer of the complaint

for declaratory judgment, and affirms the action of the various boards and
bodies involved, in denying the classification change and in denying the

granting of a special permit."

rhe plaintiff then filed a "post-decree and judgment" motion, wherein he alleged the

[oUowing grounds for reversal,

"1. There is no evidence in this cause to support the finding

that the Ordinance and action taken have a substantial and reasonable

relation to the public welfare and safety.

2. There is ample evidence that plaintiff has shown by clear

and convincing evidence that the Zoning Ordinance and action is as

to him arbitrary and unreasonable and without substantial relation to

the public health, safety or welfare.

3 . The findings in the Order are contrary to the law governing

this case.

I

4, That the findings in this Order are clearly contrary to the

manifest weight of the evidence."

The trial court denied plaintiff's "post-decree" motion. This appeal followed.

I
After filing a brief with this Court the plaintiff, in a letter directed to the clerk

of this Court, requested that certain corrections be made to his brief pursuant to Supreme

Court Rule 361(f) . The primary thrust of this letter was to strike his first argument, which

concerned the unconstitutionality of the St. Clair County Zoning Ordinance as it applied

to his land. The letter includes the following provision,

"Appellant hereby waives all issues made on appeal and all

Points and Authorities and Argument previously presented within the

matter and material stricken."

-2-
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A copy of this letter was served upon the appellee.

The sole remaining issue plaintiff raises in his appellate brief is that the "action

of the Zoning Board of Appeals and the County Board of Supervisors constitutes a depriva-

tion of plaintiff's property without procedural due process of the law ." (Emphasis

Added.) In this argument the plaintiff attacks the manner .in which the relief he requested

was denied. This issue was not raised in plaintiff's amended complaint, in his trial

brief, or in his post-trial motion. In view of the plaintiff's failure to present this argu-

ment in the trial court we will not entertain such argument for the first time on appeal.

See^ City of Chicago v. Birnbaum, 49 111. 2d 250, 273 N.E.2d 22 . And, since the plain-

tiff has abandoned all of the issues he raised in the trial court, we are left with nothing

to decide. We, therefore, have no recourse but to dismiss this appeal.

Appeal Dismissed.

JONES, P.J., andMORAN,J., concur.

PUBLISH ABSTRACT ONLY
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^^^>^

PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff-Appellee,

V.

KENNETH R. CHILDERSON,

Defendant-Appellant.

Appeal from the Circuit
Court of Bond County

Honorable Joseph J. Barr,
Judge Presiding.

Mr. JUSTICE KARNS delivered the opinion of the court:

This is an appeal from the judgment of the Circuit Court of

Bond County finding defendant-appellant guilty of the offense of im-

proper backing (111 . Rev. Stat . 1973, ch. 95-1/2, sec. 11-1402) and

imposing a fine of $250.00, plus costs. 111 . Rev. Stat . 1973, ch. 95-1/2,

sec. 6-601. The defendant appeared pro se and the case was tried

before the court sitting without a jury.

The appellant, pro se, contends that his fourteenth amendment

rights of due process and equal protection were violated by (1) the

trial court's setting the trial date on August 2, 1973, rather than

July 30, 1973, the date of his arraignment when he expressed a desire

to have the cause tried, and (2) by his being required to testify under

oath. The appellant also contends that the fine of $250.00 was ex-

cessive, and therefore violative of the eighth amendment prohibition

against cruel and unusual punishment.

The defendant and John Paul Williams were involved in an auto-

mobile collision on May 26, 1973, in Smithboro, Illinois. The defendant

was issued a traffic citation for improper backing and John Williams

was issued a citation for improper lane useage. John Williams entered

a plea of guilty and paid the fine imposed. On June 11, 1973, the

defendant appeared in court and requested a continuance. The case

was continued to July 30, 1973, at which time the defendant entered a

plea of not guilty and waived his right to jury trial. The cause was

set for trial in August, 1973.

At trial the State introduced testimony of Illinois State

Policeman Dale Smith who investigated the accident and issued traffic





citations. Testimony also was heard from John Williams and Lula

Dwyer, who witnessed the accident. All testified that the defendant

had improperly backed his pick-up truck into John Williams' automo-

bile. The defendant cross-examined each witness and testified in his

own behalf. The trial court found the defendant guilty of improper

backing and imposed a fine of $250.00. The defendant, pro se,

appeals from that judgment.

We note at the outset that every individual has a constitutional

right to represent himself. Nevertheless, when acting as his own at-

torney one is still obliged to adhere to the judicial rules of appel-

late procedure. 111. Rev. Stat. 1973, ch. IIOA, pars .1 et seq. In an

attempt to give the appellant an opportunity to present his cause be-

fore this Court, we have refrained from dismissing his appeal for

failure to conform to the Supreme Court Rules and have extended every

benefit to the appellant because of lack of knowledge of appellate

procedure.

The issues raised by the appellant, we believe, are without

merit. However, we have reviewed the entire record and find that the

judgment of the trial court and the evidence presented was not so

unsatisfactory as to leave any reasonable doubt as to the defendant's

guilt. We will not disturb a judgment finding defendant guilty on

grounds of insufficient evidence unless it is so unsatisfactory,

improbable or unreasonable and so palpably contrary to the evidence

as to justify the court in entertaining a reasonable doubt of the

defendant's guilt. People v. Rogers , 132 Ill.App.2d 501, 270 N.E.2d

186 (1971); People v. Hill , 61 Ill.App.2d 16, 208 N.E.2d 874 (1965).

The fine imposed was well within the statutory limits and therefore

not so excessive as to constitute cruel and unusual punishment.

People V. Curtin , 44 111. 2d 507, 255 N.E.2d 916 (1970).

The judgment of the Circuit Court of Bond County is affirmed.

AFFIRMED.

CONCUR: JONES, P.J., CARTER, J.
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UNITED STATES OF Af-IERICA

State of Illinois )

Appellate Court ) ss:
Second District )

• At a session of the Appellate Court, begun arid held

at Elgin, on the 2nd day of December, in the year of our Lord

one thousand nine hundred and seventy-four, within and for

the Second District of Illinois:

SECOND DIVISION

Present- — Honorable L. L. RECHENMACHER, Presiding Justice

Honorable WALTER DIXON, Justice

Honorable THOMAS J. MORAN , Justice

LOREN J. STROTZ, Clerk

V7ILLIAI>I A. KLUSAK, Sheriff

BE IT REMEMBERED, that afterv;ards, to v.'it:

On May 15, 1975 ' the Opinion of the Court v/as filed

in the Clerk's office of said Court, in the v;ords aiid figures

following, viz:
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No. 74-365
74-366 (Cons.

f !AY i 1V7S

LOR^rn. STROT-.CIcrli

App:ll2to Court. 2 i Cistricl

IN THE

APPELLATE COURT OF ILLINOIS

SECOND DISTRICT

SECOND DIVISION

PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff-Appellee,

V.

JA-MES J. JURY,

Defendant-Appellant

,

Appeal from the Circuit
Court of Stephenson County,
Illinois

.

MR. PRESIDING JUSTICE RECHENMACHER delivered the opinion of the court:

Defendant appeals concurring sentences of 1 to 3

years to the Department of Corrections on a negotiated plea of

guilty to an indictment (No. 74 C 328) for robbery on May 17, 1974,

and to an indictment (No. 74 C 341) for robbery on April 28, 1974.

Under the negotiated plea the charge of aggravated battery against

defendant in Case No. 74 C 328 was dismissed and the State recommended

(and the court imposed) the minimum penalty in No. 74 C 328 to be

served concurrently with the identical sentence imposed in No. 74 C 341

(For convenience this opinion will cover both appeals.)

After defendant filed his notices of appeal in both

cases and requested appointment of counsel the trial court appointed

the office of the State Appellate Defender to represent hin. Appell-

ate Counsel has filed his motion in each case requesting permission

to withdraw for the reason that the appeal is entirely without merit ,
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together with his brief, a copy of which has been furnished

to defendant. Defendant was properly notified of both motions

and time was allowed him to raise any points that he might

choose in his behalf. The time allowed has passed and defendant

has not presented any objections, comments or other response v/ith

respect thereto.

We have made a full examination of all the proceedings

in both cases from the date the criminal complaints were filed in

the circuit court of Stephenson County on May 22, 1974, in case

No. 74 C 328 and on May 27, 1974, in case No. 74 C 341. On those

respective dates defendant appeared before the court and was ad-

vised of his various rights upon arrest. On June 5 the Grand Jury

indicted the defendant along v/ith Richard Gravenstein in case

No. 74 C 328. They were charged in Count I with the offense of

robbery in that they took a man's wallet and $4 United States cur-

rency from the person of Irl McNutt by the use of force; and in

Count II with aggravated battery committed against Irl McNutt. On

the same day the Grand Jury returned an indictment in case No. 74 C

341. In that indictment defendant, along with Roger Wilson, was

charged with the offense of robbery in that they and each of them

did take property consisting of $60 United States currency from

the presence of Georgia [Georgina] Tessendorf by threatening the

imminent use of force.

At his arraignment on June 19 defendant appeared with

his appointed counsel, the Public Defender. The court determined

that the defendant's age was 22, and after the court read and ex-

plained the indictments to the defendant, the defendant indicated

he understood the nature of the charges in both cases and entered

pleas of not guilty and requested a jury trial in each case. The

I
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judge thereupon scheduled case No. 74 C 328 for trial on July 22

and case No. 74 C 341 for trial on August 15.

Both cases then came on for hearing on July 1 before

another judge. Defendant appeared in person and was represented

by his appointed counsel \^7ho stated that defendant appeared to

withdraw his plea of not guilty in each of the cases pursuant to

plea negotiations. The court determined the defendant's age, that

he had a high school education and had no physical or mental dis-

abilities. The court read the counts in each case to which the de-

fendant pleaded guilty. The defendant indicated that he understood

the nature of each of the charges. The court then explained in

detail the various consequences of the guilty pleas, the minimum

and maximum sentences, including the mandatory parole period,

the application of the one-third rule and the possibility of the

maximum fines, or both fines and imprisonment. Defendant indicated

his understanding of the consequences.

In short, in both cases the court explained the de-

fendant's right to a jury trial, his right to confront witnesses,

his right against self-incrimination, his right to subpoena witnesses

to testify in his behalf, and to cross-examine the State's v/itnesses.

In each case the defendant indicated his understanding and v/aiver

of those rights. The court also determined that no threats had

been made to induce the change of pleas in both cases and the

prosecutor narrated the terms of the negotiation, including his

recommendation. Defendant's appointed counsel stated that they were

correct statements of the agreement and defendant concurred.

After the prosecutor stated the facts establishing

the basis for the robbery charge in No. 74 C 328 the defendant

acknowledged the facts as stated but corrected those facts by

stating that it was $2, not $4, v/hich was the sum taken. The court

then accepted the guilty plea in No. 74 C 328, defendant's counsel
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having waived the right to a pre-sentence report and the court pro-

ceeded to conduct the sentencing hearing. During that hearing de-

fendant stated his regrets for his action and the lack of any explan,

tion except his "stupidity". The court also determined that the de-

fendant v;as competent, then approved the recommended plea negotia-

tion, and entered judgment on the plea negotiations in No. 74 C 328

and informed defendant of his right to appeal. Subsequently, the

defendant filed notice of appeal and the trial judge appointed the

office of the State Appellate Defender to represent him.

In Case No. 74 C 341 substantially the same action

took place, except that after the prosecution narrated the factual

basis for that offense, defendant in acknowledging those facts

stated that he did not have the weapon. The 1 to 3 year sentence

imposed was ordered to be served concurrently with the sentence im-

posed in No. 74 C 328.

From our examination of the record in both cases we

conclude that (1) the indictments sufficiently charged an of-

fense in eacli case; (2) the trial court substantially complied

with each and every requirement of Supreme Court Rule 4 02 (111.

Rev. Stat. 1973, ch. IIOA, par. 402); (3) the sentence is not

excessive; and (4) the defendant, being represented by court ap-

pointed counsel, was properly advised by the trial court that he

could waive pre-sentence investigation and written report, particu-

larly in view of the fact that defendant, having received the re-

commended sentence, was not prejudiced because of lack of pre-sen-

tence report.

In view of the foregoing both of defendant's appeals

are without merit and the office of the State Appellate Defender is

given leave to v/ithdraw and the judgments of the trial cour c are

affirmed.

Motions to withdraw granted and judgments ai. ^-med.

THOMAS J. MORAN and DIXON, JJ., concur.
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APPELLATE COURT OF ILLINOIS

FIFTH DISTRICT

MAY 9 - 1975

ilHH DISTRICT Of ILLINOIS
CLERK ^PPELL.'-"- -lURT

THE PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff -Appellee,

ALLEN W. MILLER,

Defendant-Appellant.

Appeal from the Circuit
Court of Franklin County

Honorable F. P. Hanagan,
Judge Presiding.

Mr. JUSTICE CARTER delivered the opinion of the court:

After a hearing, the Circuit Court of Franklin County revoked

the probation of the defendant-appellant, Allen W. Miller, and ordered

him to serve a term of eleven months at the Illinois State Penal

Farm at Vandalia. The defendant appeals from this order and also

alleges errors committed in the underlying plea proceedings at the

close of which the court had placed the defendant on probation.

The defendant was arrested on November 17, 1973, in Franklin

County and charged with unlawful use of weapons and reckless driving.

On November 19, 197 3, the defendant, pursuant to a plea agreement,

pled guilty and was sentenced to a term of probation on the weapons

charge. The court also fined him $1,000.00 ($950.00 on the weapons

charge, $50.00 for reckless driving).

Thereafter on April 22, 1974, a petition to revoke probation

was filed and the defendant was arrested. The defendant appeared at

the revocation hearing on August 8, 1974.

The defendant asserts as error certain defects in his original

plea proceedings. Alleged defects in the original plea proceeding

may not be raised on appeal from an order revoking probation, since

such an allegation amounts to a collateral attack of the earlier

judgment. People v. Fleming , 23 Ill.App.3d 221, 318 N.E.2d 518;

People V. Floyd , 14 Ill.App.3d 1009, 303 N.E.2d 826. The instant case

is not, and has not been consolidated with a direct appeal from the ori-

ginal convictions of unlawful use of weapons and reckless driving.

The attempt to raise issues which might have been raised in a direct

appeal constitutes a collateral attack of the original conviction





and is outside the scope of this appeal. Accordingly, we find

that this contention is not properly before us.

The appellant's second and final contention is that the circuit

court imposed an excessive sentence.

When a defendant who has been convicted for an offense is

admitted to probation, and the probation is subsequently revoked, the

court may impose any sentence which would have been appropriate to

the original offense. People v. Bullion , 21 Ill.App.3d 297, 314

N.E.2d 731. For the instant offense, a Class A misdemeanor, any

sentence of incarceration of less than one year may be imposed.

111. Rev. Stat. 1973, ch. 38, §24-1 and 1005-8-3 (a) (1) . Unlike the

17-year-old youths in the cases cited by the appellant ( People v.

Hudson , 3 Ill.App.3d 815, 279 N.E.2d 120; People v. Daniels , 3

Ill.App.3d 812, 279 N,E.2d 121, the defendant in the present case

was a 34-year-old man at the time of sentencing. He had pled guilty

to reckless driving and to carrying illegally two hand guns in his

car. During the sentencing hearing on the probation revocation, the

judge determined that a sentence other than incarceration would

deprecate the seriousness of the offense. The court recognized that

time served on probation would be credited toward the sentence imposed

on revocation, and that sentence of 11 months would result in

approximately six months' actual incarceration. Because the

sentence imposed was within statutory limits, we conclude that the

circuit court did not abuse its discretion in sentencing the defendant,

The adequacy of the grounds for revocation of probation having

not been contested on appeal, we affirm the order of the circuit court

of Franklin County revoking probation and imposing sentence.

Judgment affirmed.

CONCUR: EBERSPACHER, KARNS , JJ

.
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STATE OF ILLINOIS

APPELLATE COURT

AT AN APPELLATE COURT, for the Fourth Judicial District of the

State of Illinois, sitting at Springfield:

PRESENT

HONOPJ^.BLE LELAND S r.SaiJS , Presiding Judge

HONOR-ABLE FREDERICK S. GREEN, Judge

HONORABLE HAROLD F. TRAP? , Judge

Attest: ROBERT L. CONN, Clerk.

BE IT REMEMBERED, that to-wit: On the____22nd day

of Mav A. D. 19_Z^, there was filed in the office of

the Clerk of the Court an opinion of said Court, in words and figures

following:
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STATE OF ILLINOIS

APPELLATE COURT

FOURTH DISTRICT

General No. 126l'l

THE PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff-Appellee

V.

JOHN SPIRES,

Defendant -Appellant

Agenda No. 75-7

Appeal from
Circuit Court
Livinf^ston County
7^-CF-2^

Mr. JUSTICE GPiEEN delivered the opinion of the court:

On April 1, 197^, after plea negotiations, defendant John

Spires entered a plea of guilty before the Circuit Court of

Livingston County to a charge of aggravated battery alleged to

have occurred March 5, 197^. Judgment was entered on the plea,

and he was sentenced to a term of 1 to 3 years. lie appeals

from that judgment contending that the court, in accepting his

plea, erred in failing to admonish him of the minimum and maximum

sentences provided by law for the offense to which he pleaded and

to advise him that by pleading guilty, he waived his right to

trial and to confront v;itnesses.

The plea was to the type of aggravated battery defined by

Section 12-'l(b)(6) of the Criminal Code (111 .Rev. Stat . 1973,

ch. 38, par. 12-'i(b)(6) as a battery upon a person known by

the assailant to be a police officer engaged in his official

duties. Prior to January 1, 1973 Section 12-^4 provided in part:

"(b) A person who, in committing a battery either:
» * K

(6) Knows the individual harmed to be a peace
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officer, or a person summoned and directed
by him, or a correctional officer, v/hile
such officer is engaged in the execution of
any of his official duties including arrest
or attempted arrest;

* * *

(9) . . . commits aggravated battery and shall
be imprisoned in a penal institution other
than the penitentiary not to exceed one year
or in the penitentiary from one to 5 years."

Subsections (a) and (c) v;hich define other types of aggravated

battery also had separate provisions for penalty.

On January 1, 1973, the Unified Code of Corrections (111.

Rev. Stat. 1973, ch . 38, par. 1001-1-1 et seg

.

) took effect.

Section 5-8-1 of that code provided for a classification of

offenses for the purpose of sentencing ( 111 . Rev . Stat . 1973,

ch. 38, par. 1005-8-1). Also effective on January 1, 1973

was P. A. 77-2638, v;hich purported to amend the Criminal Code

to classify each of the substantive offenses defined therein

according to the sentencing classification system of the

Unified Code of Corrections. The amendments added a new

subsection to Section 12-^ of the Criminal Code which stated:

"(d) Sentence. Aggravated battery is a Class 3 felony."

The sentence of imprisonment for a Class 3 felony is 1 to 10

years (111 . Rev. Stat . 1973, ch. 38, par. 1005-8-1). The amend-

ment deleted the penal provisions from subsections (a) and (c)

but failed to delete the penal provision from subsection (b).

In the case under consideration, prior to the court's

acceptance of a waiver of indictment and the plea of guilty

from the defendant, the Judge admonished him as to the possible

punishment in the following v;ords

:
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"Upon conviction of aggravated battery you could
be sentenced to a tern in the penitentiary of
not less than one nor more than ten years. You
are subject to a term of probation or a conditional
discharge not to exceed five years or a fine up
to $10,000 or a sentence of periodic imprisonment
not less than one year nor more than ten years
either alone or as a condition of probation or a
conditional discharge.

Do you have any question at all about the penalty
upon conviction?"

If subsection (d) determined the sentence that could be

imposed, every aspect of the admonition except that concerning

periodic imprisonment v/as correct. If subsection (b)(9)

controlled, the admoiiition v;as totally incorrect. V/e need

not determine what the applicable penalty in this case was,

however, because under the ruling in People v. Krantz , 58 111.

2d 187, 317 N.E.2d 559 only substantial compliance with

Supreme Court Rule '^02a (111 .Rev. Stat . 1973 , ch. IIOA, par.

^02) is required to support the acceptance of a guilty plea

on appeal. Such compliance existed in Krantz v;here a generally

complete admonition failed to tell defendant Barr the maximum

and minimum sentence that could he imposed. The pica of guilty

was obtained pursuant to negotiations and Barr received the

sentence stated in the plea agreement. In attacking his

conviction Barr did not allege that he was unaware of the

possible punishment, that he was prejudiced by the failure

to advise him of it , or that he would not have so pleaded

had he known of the possible sentence (see also People v.

Warship
, 59 111. 2d 125, 319 N.E.2d 507). Here the defend-

ant also made no such allegations and he, too, received
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the sentence stated in tlie plea agreement. Substantial compli-

ance with Rule ^02a does not require admonition in repard to

periodic imprisonment, probation or conditional discharge

( Krantz supra; People v. Butchek , 22 Ill.App.3d 391, 317 N.E.2d

1^8; People v. '/ills , 23 Ill.App.3d 25, 319 N.E.2d 269). Thus

even if defendant's claim that Section 12-Mb)(9) of the Crimi-

nal Code set forth the applicable penalty were correct, there

v;as no reversible error in any inaccuracies in the admonition

as to the penalty.

Prior to accepting the plea, the trial Judge advised the

defendant extensively about his various constitutional rights

but did not tell the defendant that if he pleaded guilty, he

v;ould be v;alving his rights to trial of any kind and to confront

the witnesses against himself. The admonition ended with the

judge asking the defendant if he had any questions and the

defendant answered, "no". Defendant asks that the conviction

be reversed because of the failure of the court to advise him

as to the waiver of these rights.

Defendant calls our attention to People v. Rambo , 123 111.

App.2d 299, 260 ]J.E.2d 119, where a minor defendant was convicted

of murder in a bench trial. Prior to the trial the court advised

that defendant of his right of trial by jury but did not tell the

defendant that he was waiving that right if he had a bench trial.

The defendant signed a jury waiver but it was not shown that he

read it. The conviction was reversed. Subsequently, however,

in People v. Sherard , 10 Ill.App.3d 739, 29!3 N.E.2d 310 and

People V. Campbell , 13 Ill.App.3d 237, 300 N.E.2d 568, convictions on

_ i< «



..' X I



guilty pleas v.-ei^e affirmed V'/here the court adviaed the accused

of these richts but did not tell them that they would waive

these rights by entering pleas of guilty.

In People v. Reeves , 51 111. 2d 28, 276 N.E.2d 3l8, a plea
«

of guilty was accepted from a defendant without admonition by

the court that such a plea waived the right of confrontation

and the privilege against self-incrimination. On appeal, the

conviction v;as affirmed, the court stating that the record

affirmatively showed that the plea v;as entered voluntarily and

understandingly and that boykin v. Alabama, 395 U.S. 2'I3> 23

L.Ed. 2d 27^1, 89 S.Ct. 1709, requires nothing more.

Similarly in the instant case there is no question but

that the plea was voluntary. The record indicates a thorough

admonition which when taken with the ansv;ers given by the

defendant show conclusively that the defendant knevj that if he

pleaded guilty, he v?ould have no trial and no chance to confront

the v/itnesses against him. There was, tlius, no reversible

error in this aspect of the admonition either. '

The judgment appealed from is affirmed.

AFFIRMED.

SIMKIHS, P.J., and TRAPP, J., concur.

- 5
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UNITED STATES OF i\.MERICA

'3p

Star.e of Illinois )

Appallato Court )

Sacond District )

At a session of the Appellate Court, begun an.d held

at Elgin, on the 2nd day of December, in the year of our Lord

one thousand nine hundred and seventy-four, v/ithin and for

the Second District of Illinois:

FIRST DIVISIOM

Present — honorable GLENN K. SEIDEMFSLD, Presiding Jus -ice

Honorable V7ILLIAM L. GUILD, Juf. tice

Honorable ^ALBERT E. HALLETT, Justice

LOREN J. STROTZ, Clerk

VJILLIAiM A. KLUSAK, Sheriff

BE IT REMEMBERED, that af terv.ards , to v;it:

On May 23, 1975 th.e Opinion of the Court was filed

.in the Clerk's office of said Court, in the v/ords and figures

follov/ing, viz:
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No. 7 3-^50

FILED
MAY 2 3 IST:

lOREN J. ST:?QTZ. C.ifk

IN THE

APPELLATE COURT OF ILLIMOIS

SECOND DISTRICT

FIRST DIVISION

^^

PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff-Appellee

,

V.

GE0R3E McLELLAN,

Defendant-Appellant

.

Appeal fro.T; the Circuit
Court for the Sixteenth
Judicial Circuit, P^ane

County, Illinois.

:-iR. PRESIDING JUSTICE SEIDENFELD delivered the opinion of th^
court

.

On September 8, 1972, defendant xvas convicted of burglary

upon his plea of guilty to the information charging the offense,

and sentenced to 1-3 years in the penitentiary. I.'otice of appeal

v;as not filed until August 31, 1973.

Appointed counsel filed a brief in vfhich he contended, inter

alia, that \-]hen he waived indictment defendant was not properly

admonished pursuant to Supreme Court Rule 401(b) ( 111 . Rev. Stat

.

1971, ch. 113A, par. ilCl(b)); and further contended that the

court's inquiry as to the nature of the charge and the factual

basis for the plea v.-as not in substantial compliance "with Supreme

Court Rules ^02(a), ^02(c) (111 .Rev. Stat . 1971, -h. IIOA, pars.

-02(a), iJ02(c)). The People in an answering brief first moved to

dis-niss the appeal for want of .Jurisdiction ceca-:so of the untimely

filing of the notice of appeal and, in the alternative, responded

on the merits.
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Thereafter, appointed, counsel sought and was granted leave-

here to "•'ithdrav; defendant's brief upon his coiiceosion of lack

of jurisdiction. Ke has moved to withdraw as counsel pursuant

to Ande rs v. California (I967), 386 U.S. 73o and People v. Jones

(1967)5 38 111. 2d 384. Defendant has bean notified r.hat he

could file a pro se brief but has not done so,

V/e have revie^ved the record together v;ith counsel's ir.otion

and the authorities cited. VJe grant the motion to withdrau" and

dismiss the appeal.

Under Supreir.e Court Rule 606(a), the filing of the notice

of appeal is jurisdictional (111 . Rev. Stat . 1973, ch. IIOA, par.

606(9.)). There is no express provision per.Tiit^ing the filing of

a notice of appeal more than sly. months after the expii^ation of

the tirae provided in Supreme Court Rule 606(b), (c) (111. Rev.

Stat. 1973, ch. ilOA, par. 606(b), (c)). Under the stature in

force at the time of defendant's guilty plea ( 111 . Rev . Stat . 197 3

j

ch. 110/1, par. 60b) the court v/as under no duu.y to advise defen-

dant of his right to file an appeal. The record discloses no

argument based on fundamental fairness Vv'hich would excuse defen- I

dant's delay and his counsel has stated that there is none.

Qompare People v. '-.'i lliams (197^), 59 Ill.?d 2^13-

I-lotion to v.'ithdrav7 allov/ed, ' appeal dismiissed

GUILD, J. and HALLETT, J. concur.

-cT-
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SUSAN RIZZO, A-iministratrix of the
Estate of Kristinu Rizzo, a minor,
deceased,

Plaintiff-Appellant

,

V,

JAMES EM-IONS,

Defendant -Appellee

.

APPEAL EI^OM

CIRCUIT COURT
COOK COUNTY

HONORABLE
HARRY S. STARK,

Presiding,

Before DEMPSEY, McNAMARA and MEJDA, JJ.

PER CURIAM.
(4.

Plaintiff, Susan Rizzo, as administratrix of the estate of her

deceased daughter, Kristine, brought action for vrrongful death

against defendant, James Emmons, whose automobile struck Kristine

Rizzo on July 21, 1970, causing her death, as she was crossing North-

west Highway in a northerly direction in Park Ridge, Illinois. The

jury returned a verdict for defendant, and plaintiff appeals from the

Judgment entered on the verdict, contending l) the verdict was against

the manifest weight of the evidence and a verdict in plaintiff's favor

on the issue of liability should have been directed by the trial court;

2) error in refusing to admit certain photographs in evidence; and

3) the verdict was the result of prejudicial statements made by defend-

ant's counsel dizring the trial and in closing argument.

The incident occTirred on a summer night between 8:30 and 9:00-

Kristine Rizzo, 6 years of age, and her sister Pamela, then 8 years old,

were crossing the street. Pamela testified that she arrived near the

middle of the street and stopped because she heard a car; then she saw

Kristine running in front of her across the street. The car came "in

front of" Pamela, then got out of her way, and she ran home, Kristine

ran when they were about one fourth of the way from the curb, and when

Pamela reached the middle of the street she told Kristine to stop "and

she wouldn't."
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r]'J.I.VMtor-'' l\' iz/.o, .-L bl'ol.lli'T' ') .V<'.'U-:; (I'I'I :i.t, l,l|i- l.iliii', |-,' ,;t, i fi .m|

th-).t thi' !',ir\i; .starti'il waliciii;j; acro:-;; the :;t,r''l, IjiiI, Kfi i-.Liru' , who

wan in front, Gtartid runnin,"; wVn'n rAw war. at the k'-. on'i lam- fi-om

the c\irb. When che was in the third lane, coin/'. we;:t, tli'- car hit

her. Lynn Malonn, 12 years old, testified that she saw tlire^: jjirls

running across the street and "when Krissy ran" she heard a screech,

and Krissy was hit. Jane Zei, 8 years old at the time of the inci-

dent, testified she also saw the girls running. Park Ridge Police

Officer Leroy Schwarz testified that he responded within a few min-

utes and found the child underneath the car just about even with the

driver's side door, her head facing the center lane. The left front

bumper and headlight of the car had struck her. He was not sure if

the defendant's headlights were on when he arrived, but a police

photograph admitted in evidence showed that they were on. He measured

20 feet, h inches of skid marks.

Defendan'- testified, both as sa adverse witness under section 60

(ill. Rev. Stat. 1973? ch.llO, par. 6o) and in his own behalf, that he

was driving on Northwest Highway at a speed of 20 to 22 miles an hour

when he saw something off to his left, "a light object." He swerved

immediately, hit his brakes hard, and was going toward the right side

when he hit the girl. He then saw another girl but did not see the one

he struck at all) until after the occurrence. He was about a car length

away when he first saw the "form"; he was braking, and the front of his

car dipped from the application of the brakes; and he estimated that he

was traveling at about 17 or l8 miles an hour at the time of impact

which took place on the left front corner of the car. He did have

his lights on.

Michael Deveney, then l8 years of ago, was a few hundred foot away

watching a softball game when he saw the two girls walking, and when

they were near the street they started running. The older child was
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crocciniz and tlu' car Gwcrvcd to thi^ left to mice her and hit the

smaller child, llic car dipped and swerved before the impact; it

had braked and wac ctopping at impact, and the child nlid under

the car which stopped after the impact.

Plaintiff first contends that the trial court should have di-

rected a verdict in her favor on the issue of liability or, in the

alternative, that the jury's verdict is against the manifest weight

of the evidence. Only if the evidence viewed in its aspect most

favorable to the defendant so overwhelmingly favors the plaintiff

that no contrary verdict could ever stand, may a verdict be directed

or judgment notwithstandint^ '-he verdict be entered for the plaintiff.

(Pedrick v. Peoria '; rJastern R.R. Co . (1967), 37 HI. 2d U9U, 509-5IO,

229 N.E. 2d 50U.) It has often been said that whether one is guilty

of negligence is preeminently a question of fact for the jury, and

the jury's determination vri.ll be set aside only when it is clear

that it is against the manifest weight of the evidence. Kahn v. James

Burton_Co,(l955), 5 111. 2d 6li+,623, 126 N.E. 2d 836.

The evidence here was conflicting. Plaintiff's theory was that

defendant was negligent either because he was speeding or failed to

jrield the right-of-way or exercise a proper lookout, or failed to warn

the pedestrian of his approach. However, there was evidence from which

the jury could have found that defendant did keep a proper lookout;

that he was not speeding; and that he did not negligently fail to

yield the right-of-way or warn the child with whom his vehicle col-

lided. Defendant testified that he applied his brakes as soon as he

saw the older child and was able to swerve and avoid hitting her. Tlie

jury could have concluded that the younger child unexpectedly ran out

in front of defendant's vehicle at a point where defendant, without

negligence, was no longer able to stop in time to avoid the collision.

The jury's verdict was not against the manifest weight of the evidence,

and the trial court did not err in rerusing to direct a verdict for the

3-
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plaintiff. Hall v. Randrll (1975), Ill.App. 3(1
,

N.E.2d , No. 58003.

In the course of his argiunent that the verdict was against

the manifest weight of the evidence, plaintiff contends that two

phot-ographs of the deceased child shoiild have been admitted into

evidence to show the speed of the defendant's vehicle. We have ex-

amined these photographs which are gruesome in nature. There was

other substantive evidence of the defendant's speed, and even if

the photographs had been admitted for that limited purpose it still

would have been within the discretion of the trial court whether

they should have gone to the Jury. (See Sparling v. Pea''-:ody Coal Co.

(197^), 59 111. 2d 1+91,501, ^N.E.2d . ) The trial co'jrt there-

fore did not err in refusing to admit the photographs.

Finally, plaintiff contends that certain actions of counsel for

defendant during the trial were improper and coxistituted prejudicial

conduct which denied him a fair trial. Plaintiff complains that in

examining defendant during direct examination, defendant's counsel

improperly suggested in the form of a question put to defendant

that the accident was "a highly traumatic experience" in his life.

Plaintiff objejted, and the trial court sustained the objection. Any

prejudice to plaintiff's case from this remark was minimal, since under

examination by plaintiff's counsel the Park Ridge police officer testi-

fied that he took defendant to the hospital for treatment of shock.

Plaintiff also complains that the court improperly allowed defend-

ant's counsel to argue to the Jury that the incident in question was

"an unavoidable accident." The argument was proper, and similar lan-

guage may be found in decisions of the Illinois Supreme Coiu-t. (See

Morrison v. Flowers (1923), 308 111.189,197; Illinois Pattern Jury In-

structions, Civil, 12.03.) Plaintiff received a fair trial, and the

Jury's verdict was not against the manifest weight of the evidence. The

judgment of the circuit court is affirmed.

Affirmed.
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\PPEAL FROri THE CIRCUIT

COURT or COOK COUriTV.

IIONORAni"
ANTHONY "ONTnLTONr,
PRCSIDING.

5^GO fi^ ,

JOSEPH ^. THORsrrj pj^altors,

Plaintiff-Appellant,

V.

JOHM WERNER,

Dofendant-Appellce

.

Before DEMPSEY, McNAMARA and 'lEJDA, JJ

,

PER CURIAM:

Plaintiff appeals from an order of the circuit court of Cook

County granting defendantb petition under section 72 of the Civil

Practice Act (111 .Rev. Stat . 1973, ch . 110 ,nar . 72) to vacate a

judgment against defendant in a suit for property damage.

On June 1, 1973, plaintiff filed suit against defendant,

John V7erner, and Roland Massey to recover for damages caused to

plaintiff's property. On January 22, 1974, after a bench trial,

judgment v/as entered m favor of plaintiff aaainst defendant,

John Werner, in the sum of S425, plus costs. A judgment was also

entered in favor of co-defendant Roland Massey. More than 30 days

after the rendition of t;ie judgment, defendant filed a petition to

vacate under section 72 of the Civil Practice Act ( 111 . Rev. Stat

.

1973, ch . 110 , par . 72) . Subsequently, an amended petition was

filed. The amended petition, supported by affidavit of defense

counsel, alleged that at all times defendant was a minor and that

no guardian ad litem was appointed to represent hin. A copy of

the defendant's birth certificate showing that he was a minor was

attached to the petition. The petition also set forth that

defendant had a meritorious defense to the cause of action. The

trial court granted defendant's petition to vacate and plaintiff

appeals.

Plaintiff's first contention on appeal is that there was no

valid evidence to establish that defendant was a minor. Plaintiff

argues that defense counsel's affidavit, made under oath and

attached to the petition, stated that the facts set forth were

true and correct to the best of his >:nowlodge and ):>cliof and

coupled with the fact that the birth certificate was not certified
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or exemplified demonstrates that there was innufficiont evidence

to prove tliat defendant was a minor. Where a netition made under

section 72 is supported ))y affidavit and the onposinq part" does

not file counter affidavits or a motion to stril;e the affidavit,

the statements contained in the affidavit must bo taken as true.

( Ross ten v. Wolf (1957), 14 Til. Ann. 2d 322, 144 rj.r:.2d 757; r

.

Chicoine v. John Marshall 31dg. Corn. (lor,r,), 77 111. Ann. 2d 437,

222 M.E.2d 712.) In the case at !:)ar,_ plaintiff in the trial co\irt

did not file a counter affidavit or ma]:e a motion to stri'-:o the

affidavit. Therefore, all allegations in defendant's a^^fidavit

must bo taken as true. Under those circumstances the trial judao

was justified in finding that at the time of the action defendant

was a minor.

The law is well settled that a minor can only appear to

defend a lawsuit by a guardian ad litem and not in nerson or

through an attorney. ( Peak v. Shasted (IRSO), 21 111. 137, 74

A.D. B3.) \'7here the defendant is a minor, it is the duty of the

court on application of the plaintiff to have a guardian appointed,

A judgment entered against a minor without the appointment of a

guardian ad litem to represent him m the suit is voidable and may

be sot aside by a proper motion made in the court \7haro the

judgment v;as rendered. ( Simpson v. Anderson (1922), 305 111. 172,

137 N.E. 88; .McCarthy v. Cain (1922), 301 111. 534, 134 n.E. 62;

Thurston v. Tubbs (1911), 250 111. 540, 95 N.E. 479; Ridcnour v.

Johns (1930), 258 Ill.App. 48.) A petition under section 72 of

the Civil Practice Act is the proper method to attac): such a

judgment whore more than 30 days has elapsed since its rendition.

Chmielewski v. Marich (1953), 350 Ill.App. 379, 113 M.E.2d G9 .

Plaintiff argues that defendant tool: unfair advantage of

his opponent by failing to bring his minority to its attention

at the time of the trial. Howovor, as admitted by plaintiff in

its brief, there is no way to determine when defendant's counsel

first became aware of defendant's minority. There also is nothing

in the record to indicate that defendant himself was aware of the
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effect of his minority at the time of the trial. The law, as

previously stated, is clear that a judamont entered aqainst a

minor v/ithout the appointment of a quardian ad litem is voidable

and may be set aside by proper motion. Defendant's oetition

under section 72 of the Civil Practice Act established that at

the time of trial he v/as a minor and that no guardian ad litem

was appointed to represent !iim. The judqmcnt entered aqainst

defendant was properly vacated.

In vicvz of our liolding, it is unnecessary to consider

defendant's contention that the appeal should bo dismissed

because plaintiff has furnisliod an inadequate record. However,

we must conm.ent on defendant's additional argument that the

appeal should be dismissed because all matters 'nave been rendered

moot by payment of the judgment.

It is v/ell settled that the paym.ent or satisfaction of a

money judgment by a judgment debtor does not }>ar the r?rosecution

of an appeal. ( Pinks taff v. Ponn. R.n. Co. (1964), 31 111. 2d 5in,

202 N.E.2d 512.) Similarly, the payment of a judgment after it

was rendered does not bar an appeal from the allov/ance of a

section 72 petition.

Accordingly, the order of the circuit court of Cool: County

granting defendant's petition under section 72 of the Civil Practice

Act is affirmed.

Order affirmed.
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i 'HOi 'LK OF Till'; ;;'i'ATi'; ur' ii.M.i'iui..;,

1'lM.intirr-App' 111'' •,

V.

ROBERT DAVIS, otherwiGr' called
TERRANCE SCOTT,

Defendant-Appellant

.

Arri';Ai, I'l^oi-i

(MKCUri' coili;'!'

COOK COI/N'L'Y

lIONORAliLE

LOUIS B. OAftlPPO,

Prt'jidin '.

PER CURIAM.

Before McGLOON, P.J., DEMPSEY, J., and MEJDA, J.

Robert Davis, otherwise called Terrance Scott, defendant, was

charged \rit'h the crime of attempted armed robbery (111. Rev. Stat.

1973} ch. 38, par. 8-^4-). He entered a negotiated plea of giiilty and

was sentenced to a term of one to two years, to be served concui-rently

with an identical sentence imposed upon a violation of a previous pro-

bation on a separate offense. Defendajit appeals, arguing that in ac-

cepting his plea of gioilty the trial judge failed to comply with

Supreme Court Rule U02(b) (ill. Rev. Stat. 1973, ch. IIOA, par. U02(b)).

The record reflects that when defendant's case was called for

trial on March 25, 197^? defense coimsel requested a pretrial conference.

After the conference was held, defense counsel stated in defendant's pres-

ence that defendant wished to withdraw his previously entered plea of not

guilty auad enter a plea of guilty to the charge of attempted armed robbery.

The trial Judge advised defendant that by entering a plea of guilty he would

waive his constitutional right to have a jury of 12 people to determine his

guilt or innocence and his right to have a bench trial at which a trial

judge would determine his guilt or innocence. Defendant was informed that

at any trial he would be presumed innocent, have the right to confront the

witnesses against him and have the riglit not to incriminate himself. He

was advised of the possible statutory penalty for the crime of attempted
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armed robbery. The trial jucIgc informed defendant that upon a plea

of guilty he would sentence the defendant to a term of one to two years.

The judge stated that he was satisfied there was a factual basis for the

plea of guilty. Defendant persisted in his plea of guilty which was ac-

cepted by the trial judge.

Defendant's first contention is that the trial court, in accepting

his plea of giiilty, failed to comply with Supreme Court Rule 402(b) by

failure to confirm the terms of the plea agreement by questioning de-

fendant personally in open court. Rule U02 requires only substantial

coii5)liance with its terms. (People v. Mendoza (1971), ^8 111. 2d 371?

270 N.E. 2d 30* ) Here the record shows that after the pretrial conference

the trial judge informed defendant that upon a plea of guilty he would im-

pose a sentence of one to two years. Defendant stated that he understood.

This statement by the trial judge is sufficient to constitute substantial

con^jliance with Supreme Court Rule U02(b).

Even if we accepted defendant's argument that the trial judge's

statement was insufficient to comply with Supreme Court Rule i+02(b), a

reversal is not warranted. In People v. Dudley (197^), 58 111. 2d 57,

316 N.E. 2d 773? the defendant was convicted upon his negotiated plea of

guilty to the crime of attempted rape. On appeal he argued that the trial

judge failed to comply with Siipreme Court Rule U02(b) in that the terms

of the plea agreement were not stated in open court. The Siiprerae Court

held that the failure of the trial court to state the terms of the plea

agreement in open court did not constitute reversible error. The court

said at page 6O:

"It does not follow, however, that the failure to comply
with these provisions of Rule U02(b) must result in a reversal
of the judgment of conviction. Tliere is no olaim that the plea
of the defendant, who was represented by counsel, was not vol-
untary. There is no other claim of harm or prejudice to the
defendant."

-2-
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In the in.-ttint caao, the defendant entered a nef^otiated plea

of f^uilty, knowing the exact sentence which he would receive. Tlie

trial judge, in accepting the plea of giiilty, specifically informed

defendant that he would impose the sentence of one to two years.

On appeal, defendant has not shown that he was in any way harmed

or prejudiced by this procedure. There is no contention by him

that the plea agreement was not honored or that the sentence im-

posed was not the one agreed upon. Under these circiomstajices, any

possible error in the trial judge's failure to further question de-

fendant as to the terms of the plea agreement was harmless.

Defendant also argues that the trial judge's failure to ques-

tion the defendant personally in open court to determine v^hether any

force, threats or promises apart from the plea agreement had been

used to obtain the plea of guilty as required by Supreme Court Rule

U02(b), constitutes reversible error. In People v. Ellis (197^)}

59 111. 2d 255, 320 N.E. 2d 15, the Supreme Court, in rejecting a

similar contention, stated at page 257:

"If upon review of the entire record it can be determined
that the plea of guilty made under the terms of a plea
agreement was volimtary, and was not made as the result
of force, threats or promises other than the plea agree-
ment, the error resulting from failiire to comply strictly
with Riile U02(b) is harmless."

In the case before us the defendant, represented by coimsel,

entered his negotiated plea of guilty only after a pretrial confer-

ence with the coTort, knowing the exact sentence he would receive.

He was admonished that by entering a Tiloa of guilty he would waive

his constitutional right to have a jury trial or a bench trial and

his right to confront the witnesses against him. The trial judge in-

formed him that upon a plea of guilty he would impose a sentence of

one to two years. After all these admonishments defendant persisted

in his plea of guilty which was then accepted by the trial court.

-3-
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Upon a concidcration of the entire record we conclude that except

for thor.e included in the plea af^reemcnt no promiiieG were made to

the defendant, and his plea of (j;uilty wac voluntarily entered and

not the recult of any force or threats. Accordingly, the judgment

of the circuit court is affirmed.

Judgment affirmed.
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PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff-Appellee,

vs.

LAWRENCE SHINE,

Defendant-Appellant.

APPEAL FROM THE CIRCUIT
COURT OF COOK COUNTY.

HON. MARK E. JONES,
Presiding

.

Mr. JUSTICE GOLDBERG delivered the opinion of the court:

After a bench trial, Lawrence Shine (defendant) was found

guilty of battery. (111. Rev. Stat. 1973, ch. 38, par. 12-3.)

He was sentenced to one year in the county jail.

Defendant appeals contending only that he did not knowingly

and understandingly waive his right to a trial by jury. Since

defendant does not challenge the sufficiency of the evidence, a

detailed recitation of facts is unnecessary.

When defendant's case was called, the trial judge informed

him of the charge. When defendant stated that he could not afford

an attorney, the public defender was appointed to represent him.

Thereupon, the case was passed for the public defender to confer

with his client. When the case was called again, it was passed

once more to permit a witness for the State to be interviewed.

When the case was finally called after the second interval, de-

fense counsel in defendant's presence answered "ready for trial"

and informed the trial judge that the plea was not guilty and that

a jury was waived.

Defendant argues that this statement made by his attorney,

appointed only a short time before trial, is insufficient to con-

stitute a valid jury waiver. In People v. Sailor , 43 111. 2d 256,

253 N.E. 2d 397, the court held that an accused ordinarily speaks

through his attorney and that by permitting his attorney in his

presence and without objection to waive the right to a trial by
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jury, a defendant is deemed to have acquiesced in and be bound

by his attorney's conduct. The court stated that the trial

court is entitled to rely upon the professional responsibilities

of defense counsel and that a defendant will not be permitted to

complain of an alleged error which he has invited by his own

behavior and that of his counsel. The rule stated in Sailor

is applicable to court aopointed counsel and has been consistently

applied by this court. People v. Baez , 20 111. App. 3d 896, 314

N.E. 2d 258; People v. Johnson , 18 111. App. 3d 854, 310 N.E. 2d

729; People v. Morgan , 18 111. App.' 3d 153, 309 N.E, 2d 331;

People V. Davis , 17 111. App. 3d 127, 308 N.E. 2d 34; People v .

Irving , 15 111. App. 3d 563, 304 N.E. 2d 655; People v. Gray ,

14 111. App. 3d 1022, 304 N.E. 2d 111; and People v. McClinton ,

4 111. App. 3d 253, 280 N.E. 2d 795.

In accordance with the above authorities and after study of

the recent decision of People v. Murrell
,

111. 2d
,

N.E. 2d , (General Nos . 46849, 46&30, filed March 24,

1975) , we find the waiver of jury trial in the cause before us to

be sufficient.

Accordingly, the judgment of the circuit court of Cook County

is affinned.

JUDGMENT AFFIRMED.

BURKE, P. J., and SIMON, J., concur.

(Abstract Only)
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No. 60226
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ALBERT C. MOORE,

Plaintiff-Appellant,

vs

.

KNUDSEN TRUCKING COMPANY, INC,
and SAM IIASTER,

Defendants-Appellees

.

APPEAL FROM Til

CIRCUIT COU
COOK COUNT

HONORABLE
CHARLES P. HORAN,
PRESIDING.

Mr. PRESIDING JUSTICE McGLOON delivered the opinion of the
court:

This case arises out of an alleged rear-end collision

which occurred on March 21, 1970. Plaintiff, Albert Moore,

filed his complaint on March 23, 1972, alleging personal in-

juries and property damage, and defendants responded with a

section 48 motion (111 . Rev. Stat. 1973, ch.llO, par. 48) to

dismiss the complaint filed after the two year statute of limi-

tations had run. (111. Rev. Stat . 1973, ch.83, par. 15.) In

reply to defendants' motion to dismiss, plaintiff filed an

affidavit arguing that defendants were estopped to assert the

statute of limitations as a defense. On January 9, 1974, the

trial court allowed defendants' motion and ordered the personal

injury part of the complaint dismissed. The property damage

portion of the complaint was subsequently settled. Plaintiff

now appeals from the trial court's order of January 9, 1974

which dismissed the personal injury part of his complaint.

We dismiss the appeal.

In the present case plaintiff-appellant has failed to

comply with Supreme Court Rule 342 (111 . Rev. Stat . 1973, ch.llOA,

par. 342.) Plaintiff has filed neither an abstract of the record,

nor the excerpts from the record which are necessary for a full

understanding of the issues presented in this case. Plaintiff

has also failed to furnish a report of the proceedings. Under

such circumstances we need not consider the merits of the case,

and we may, in our Uscretion, summarily dismiss the appeal.
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As stated in Denenbcrg v. Prudence Mutual Cas ualty

Cqmpjiny_ (1970) 120 Ill.App.2d 68, 70-71, 256 N.L:.2d 71-72:

"*** It is the duty of the appellant to present an
abstract (or excerpts) sufficient to set forth every
error relied upon for reversal. Dempski v. Dcmpski ,

27 111. 2d 69, 187 N.L.2d 734 (1963)". a' d^fTcTe'nt
abstract may be overlooked, inadequate excerpts dis-
regarded, but the failure to file either abstract or
excerpts warrants dismissal.

"On appeal, all reasonable presumptions are in favor
of the judgment of the trial court, and the party who
prosecutes an appeal has the burden of overcoming
these presumptions by affirmatively showing the errors
charged. Hustod v. Thompson-Hayward Chemical Co .

,

62 Ill.App.2d 287, 210 u'.E.2d 614 (1965). Although
the entire record is available to the reviev/ing court
(Rule 342(g)) the court is not required to search the
record to find a reason for reversing the judgment.
Elden v. Addison Farmers Mut. Ins. Co. , 90 Ill.App.2d
417, 233 N.E.2d 42 (1967) ."

Due to plaintiff-appellant's failure to file and abstract

or excerpts from the record which are necessary for a determina-

tion of the issues presented on appeal, this appeal will be

dismissed.

Appeal dismissed.

McNamara and Mejda, JJ . , concur.
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23I.A. 709

PEOPLl' or THE STATE OF ILLINOIS,

Respondent-Appellee

,

vs.

ANGEL R. HERNANDEZ,

Petitioner-Appellant

.

APPEAL EROM

CIRCUIT COURT
COOK COUNTY.

HONORABLE
PHILIP ROMITL,
PRESIDING.

BEFORE DOWNING, P.J., STAMOS and LEIGHTON, JJ.

Per Curiam

:c^<^o

Angel R. Hernandez, petitioner, was originally charged by indictment

with three counts of murder. On May 24, 1971, petitioner entered a nego-

tiated plea of guilty to the indictment and was sentenced to a term of

thirty to sixty years on each charge, the sentences to run concurrently.

On December 16, 1972, petitioner filed a pro se petition for relief

under the Illinois Post-Conviction Hearing Act (111. Rev. Stat. 1971, ch.

38, par. 122-1 et seq.). Upon motion of the State on November 1, 1973,

petitioner's pro se post-conviction petition was dismissed without an ev-

identiary hearing. Petitioner appeals that dismissal.

Petitioner's only argument on appeal is that he was entitled to an

evidentiary hearing on the allegation in his post-conviction petition that

his pleas of guilty were not knowingly and intelligently entered due to a

lack of the understanding of the English language and the insufficiency of

the interpreter who was appointed at the trial court. A proceeding under

the Illinois Post-Conviction Hearing Act is a new proceeding for the pur-

pose of inquiring into constitutional phases of the original conviction which

have not already been adjudicated. (People v. Derengowski , AA 111. 2d 476,

256 N. E. 2d 455.) To require a hearing, the burden is upon the petitioner

to make a substantial showing of the denial of his constitutional rights in

the proceedings which resulted in his conviction. (People v. Blewctt, 11

111. App. 3d 1051, 298 N. E. 2d 366.) The Act requires that the petition

be supported by "affidavits, records, or other evidence supporting its
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allegations or sliall sLatc why Llio same is not attaclR-d." 111. Ki'v. Stat.

1971, ch. 38, par. 122-2.

I'c'titioner in st'cking a reversal relies upon the case of People y^._

Ruiz, 24 111. App. 3d 449, 321 N. E. 2d 746, (leave to appeal denied). 11.ere

this court reversed and remanded the dismissal of a post-conviction petition

for an evidentiary hearing. The petition alleged that petitioner's plea of

guilty was not knowingly and intelligently entered in that he did not speak

English and the interpreter who was appointed by the trial court was not

proficient in Spanish and did not properly explain to petitioner his con-

stitutional rights. In reversing, this court carefully pointed out that

the record did not contain the original trial transcript and did not demon-

strate, as the State had alleged, that the interpreter was represented to

be qualified by petitioner and his counsel. The record did show that peti-

tioner was unable to sign a jury waiver since he was nervous. The court con-

cluded that on the basis of the record before it, petitioner's allegations

were uncontradicted and were sufficient to require an evidentiary hearing.

In the case at bar, petitioner's pro se post-conviction petition stated

only that petitioner did not knowingly and intelligently enter his plea of

guilty since he could not understand the English language and the interpreter

did not properly explain to him the consequences of his plea of guilty as

stated by the trial court. The petition was not supported by affidavits

and does not find support in the trial record. The transcript of petitioner's

plea of guilty demonstrates that when petitioner's case was initially called,

defense counsel informed the trial judge that he was unable to properly com-

municate with his client because of a language difficulty. The case was pas-

sed while an interpreter was called. When the case was recalled, Mr. Marco

Pena, from the Berlitz School of Languages appeared and was sworn as an in-

terpreter. Defense counsel stated that he was satisfied that Mr. Pena had

sufficient proficiency in the Spanish language to adequately communicate with

the petitioner. Defense counsel then, through the use of the interpreter,

had a conference with his client. Thereafter, again through the use of an

interpreter, petitioner entered a negotiated plea of guilty. During the

plea of guilty, petitioner on many occasions personally responded yes or no

-2-
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to thi- trial juclgi-'s (lucstions after tlu- intfr[>riti'r had stati'tl tlu' (|m'.stioi)s

in Spanish. The t'xp lanat ion of pet i t i oiur ' s riy;hts by lIk' trial juil^o was

doiU' in grt-at tietail ami Lhf admon i slmu-nl s wi'rc ri'iuattil twice'. B.isi'd upon

an examination of the entire record before' us, we conclude th.it tlie trial

judge properly determined that an evidentiary hearing was not required.

Accordingly, the judgment of the circuit court of Cook County dismissing

petitioner's post-conviction petition is affirmed.

Judgment affirmed.

Abstract only.

-3-
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60152

IN THE MATTPJR OF:
MICHAEL IRI:NE WELCH,
(Asserted To Be In Need Of
Mental Treatment)

.

APPEAL PROM Tl

COURT OF COOK COUN'l-Y .

HON, CORNELIUS COLLINS,
Presiding

.

Mr. JUSTICE GOLDBERG delivered the opinion of the court:

After a hearing without a jury, the circuit court found

Michael Irene Welch (respondent) in need of mental treatment

and ordered her hospitalized. (111. Rev. Stat. 1973, ch . 91-1/2,

par. 9-6.) She appeals, contending: (1) the State did not

establish by clear and convincing evidence that she was a person

in need of mental treatment as defined in the Mental Health Code

(111. Rev. Stat. 1973, ch . 91-1/2, par. 1-11); (2) she was

denied due process of law because the standard of proof applied

in this proceeding was less than that of proof beyond a reason-

able doubt; and (3) her rights against self-incrimination were

violated because the State called her as a witness under section

60 of the Civil Practice Act.

These proceedings were initiated on November 2, 1973, v/hen

Robert Jance, a Chicago police officer, filed a petition for

emergency hospitalization concerning the respondent, alleging

that she was a person in need of mental treatment and required

admission to a mental hospital on an emergency basis. 111. Rev.

Stat. 1973, ch. 91-1/2, par. 7-1 et seg .

At the hearing held on November 7, 1973, Dr. Eli Mangoubi

testified that he knew the respondent "from September" when he

testified before Judge Schneider, who at that time found lior in

need of mental treatment. Two days later she agreed to sign "tlie

voluntary papers" and was transferred to Passavant Hospital under

the care of Dr. Nelson Borelli. She stayed there ten days and

then signed out "against medical advice." When the court asked
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him about his currfMit fx.iniination of tho rnr,])Ot^^^(^n\ , lu^ roti]i(Hl

that ho "didn't liavo too much to :;ay" hocausc sho rofur.cd to

talk to liim. Sho was loud and called him namos and rcfustvl to

stay durinq the examination. On four occasions, ho tried to

interviev/ her and she consistently refused to stay more than

three minutes. In all, he examined her for about tv;olvo minutes.

The patient told him that when she was born the doctor injected

serum into her veins and that she is therefore "a loser." She

also told him, "this is schizophrenia oaranoia, isn't it, but I

am not schizophrenic."

The court overruled a defense objection to the doctor's tes-

timony as based on an examination performed "tv;o or three months

ago" and the doctor was then allowed to testify concerning v;hat

the respondent told him on September 14. For example, she told

him that since 1964 she had "many nervous breakdowns" and that

she drinks but "has never tried to harm herself except by drinking

too much." At times she would drink up to half a pint of vodka

a day for the purpose of "passing out" because she felt "very

miserable." She was drinking "in excess" and she was taking

quaaludo, referred to in the record as a diet pill, to make

people lose weight. She told him she was a depressed person

and "at times she doesn't remember what she is doing and she

wanders around and walks in Chicago." She told him her family

and friends did not understand her behavior and wanted her to

get treatment, but that she did not think she needed treatment.

At that time, in September, she was living with her mother who

has since left the state. The respondent "got very upset" when,

in September, he testified in court that she told him he was

somehow seducing her by touching tho phone while she was calling

him. At this point in tho proceedings, the respondent interrupted

to state, "You are a pathological liar."

2.
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Ur . Manqoubi continued liis t<^r,tiniony by sayinq that

"this time" when she came to the hospital she called him all

kinds of names and seemed to be very sexually preoccupied,

very tense, anxious, but he stated, "I couldn't say she is

overtly psychotic." He suspected there was "a paranoid delu-

sion there***" but that she would not talk aJiout it and con-

cluded that "basically she suffers from mental illness"; di-

agnosing her condition as schizophrenia, probably schizo-

effective type with paranoid trends. He testified there was

no way to treat her outside of the hospital because she "doesn't

seem to understand the meaning" of the voluntary commitment

papers and that "VJhen she signs, she doesn't realize what she

signs for." When asked if he recommended hospitalization, he

answered he did not see "another way to treat her", that last

time they "tried it and it didn't v/ork", the respondent was

"back exactly after a month***."

At this point the Assistant State's Attorney asked that

the record reflect that the respondent "has stood up, has been

walking around the court room [sic] pacing during the doctor's

testimony and has made various gestures with her hand and finger

while the doctor was testifying."

On cross-examination, Dr. Mangoubi was asked how any delu-

sions he observed would interfere with the respondent's "ability

to take care of herself." He answered that if the respondent

"acts the way she acts on the unit, calling people names, you

know, and threatening them, I think they will react to that, you

know. They may attack her or she may be threatened by other

people and may try to defend herself when the^e is no threat."

Asked if her behavior on the unit might be because she did not

want to be in the hospital, he answered that the respondent had

told him she tried to sec Mayor Daley, and was insisting to see

him before she was taken to the hospital by the police and was

consequently "creating a disturbance at City Mall." When asked

3.
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if he would charactorizG that disturbanco as a nui.sancj^ or

as danqerous behavior, he answered, "It is a nuisance and

danqerous in itsclf-no, no. But honefuMy, she was arrested

by officers who understood, at least it seems to nie they

recognized she was in need of mental treatment." Wlien asked

if he had enough contact with the respondent to make an ade-

quate diagnosis, he answered: "Well, I had the last time.

This time I don't have enough. I cannot say by talking to her

four times three minutes. Twelve minutes it v;as in all-I cannot

say that I had enough but I had spent maybe an hour and a half

last time talking to her in Septemijer .
"

Over her objection, the respondent was called under section

60 of the Civil Practice Act and questioned concerning her em-

ployment as a school teacher, whether she had a dispute with the

school principal and was marching the children around and around

in the school. She answered by saying she "could use some ob-

scenities", but would not, then by using an obscenity and by

answering, "Look it up", and, "That is a lie" and giving other

evasive and hostile responses.

When the State rested, the respondent testified that if

she were to leave the court today she would "find an apartment

someplace." When she had left the hospital she did not see a

doctor as an outpatient and she was "not particularly" interested

at that time in seeing a doctor as an outpatient. She did "not

particularly" think she needed to be in the hospital. When asked

to tell the court how she had ended up in court, she answered,

"I just went to see Mayor Daley and I couldn't get in to see him."

After the court said there would be a finding of need of

mental treatment, an unsworn person identified in the transcript

only as "A social worker" and referred to as "a hospital employee"

by the Assistant State's Attorney, addressed the court informally,

saying, "I did want to add something. My feeling is that she

4.
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could he danqcrous to otlK>rs . Sh(* hnr. kickcni otticr pnticntn

on the unit v/itliout provocation and slio lia^; attomptod to liurn

mc with a lit ciqarotto on two occar;ions." 'I'ho respondent

denied this immediately, saying tliat the social worker had

burned herself.

The Illinois Mental Health Code defines a person in need of

mental treatment as a person afflicted with "a mental disorder",

who as a result "is reasonably expected at the time the deter-

mination is being made or within a reasonable time thereafter to

intentionally or unintentionally physically injure himself or

other persons, or is unable to care for himself so as to guard

himself from physical injury or to provide for his own physical

needs." (111. Rev. Stat. 1973, ch . 91-1/2, pars. 1-11.) Dr.

Mangoubi testified that the respondent was suffering from schizo-

phrenia. Although he was unable, because of her refusal, to ex-

amine her in an in depth interview, as he wished, he did have

the benefit of speaking with her on four recent occasions in ad-

dition to knowing the patient from her previous hospitalization

approximately two months earlier in September. The record, there-

fore, clearly and convincingly establishes that the respondent was

afflicted with a mental disorder.

However, the statutory test for commitment in Illinois re-

quires more than a finding that the respondent is afflicted with

a mental disorder and that hospitalization is medically indicated.

This court has held that a mere finding of mental illness is an

insufficient basis for concluding that a person may be hospitalized

under the statute. The statute has been consistently construed

to require in addition "explicit medical opinion regarding the

patient's future conduct***." People v. Sansone, 18 111. App.

3d 315, 323, 309 N.E. 2d 733, leave to appeal denied 56 111. 2d

584; People v. Bradley, 22 111. App. 3d 1076, 1085, 318 N.E. 2d

267 and In re Scia ra, 21 111. App. 3d 889, 896, 897, 316 N.E. 2d

153.

5.
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Tn contondinq that tlio specific r.tntntory nt.-mi'lnrd:; havi:-

bocn mot, thc> State first urqos t'lat the r(>r,noiK!fMi t '
.s "c^xcer.r.ive

drinkinq" in coniunction v;ith the use of quaaludo "could re.ison-

ably be expected to lead to severe physioloqical damaqe, if not

death." However, the doctor's testimony was that the respondent

told him that she had never tried to harm herself "excent by

drinking too much." The doctor did not testify to any harmful

effects of excessive drinking while taking quaalude, nor did he

testify that the respondent was doing so or that she had told

him she was doing so. Therefore, even assuming that this behavior

comes v/ithin the definition of "physical injury" of section 1-11

of the Mental Health Code and is the type of more or less immedi-

ate harm contemplated by that section, this cannot be considered

to be a "fact" established by clear and convincing evidence in

this record. Moreover, there is no medical ooinion that respond-

ent's drinking habits were likely to cause her or other persons

physical injury.

The State next contends that the respondent's "tendency to

wander into unsafe neighborhoods, apparently without complete

comprehension or recall of her activities would certainly invite

ah attack upon herself." It is contended either that the respond-

ent was not able to guard herself from physical injury or provide

for her own physical needs. The doctor's earlier testimony v;as

that in September the respondent told him she was "a depressed

person" and "at times she doesn't remember what she is doing and

she wanders around and walks in Chicago."

On redirect, the Assistant State's Attorney asked:

As a result of this schizophrenia to
say that she is dangerous might be speculative,
but do you feel that - would she reasonably be
expected that her mental disorder might prevent
her from taking care of herself or her own
physical needs in the community?

Dr. Mangoubi answered:

6.
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Yon, thin lin:; hantumod liofnro. f.ho

would, as T r;<Ti(l licfoio, sho would walk
around the city wandm-imj in dan<i(»rour>
noiqliborliootir> and she could expose herself
to, vou know, harm.

While Dr. Manqoubi's answer may be read as a medical opinion

that the respondent, in the language of the statute, v/as reason-

ably expected to be, as a result of her mental disorder, unable

to care for herself so as to "provide for" her "own physical

needs", the tentative and equivocal nature of the testimony is

highlighted by the questioner's use of the v.'ord "might" and by

the doctor's use of the word "could". While the question v/as

phrased in terms of respondent's ability to take care of her own

"physical needs", the doctor's response was phrased in terms of

respondent's ability to guard herself from physical injury -

portions of the statute stated in the disjunctive. The doctor's

opinion was not clear and convincing either that respondent was

unable to guard herself from physical injury or that she v/as un-

able to provide for her own physical needs. Compare In re Sciara ,

21 111. App. 3d 889, 897.

We also are of the opinion that the facts upon which Dr.

Mangoubi's opinion v;as predicated were not established by clear

and convincing evidence. The earlier testimony did not indicate

that the respondent told the doctor that she was wandering into

"dangerous neighborhoods", but only that she wandered around and

walked "in Chicago." There is no factual basis in the record for

the doctor's subsequent conclusion that she was walking in "danger-

ous neighborhoods". Putting aside the question of what a dangerous

neighborhood might bo, the record here does not establish any such

propensity on the part of the respondent by clear and convincing

evidence.

The State next contends that the respondent's "hostility and

aggression, as seen from her liberal use of obscenities, her name

calling and from the social worker's testimony as to respondent's

7.
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att.Tcks on other pntionts nnd on the snri.il workor li^r^-.olf

could ca.'iily IcmU to r(>s[)on(iont, ' s boinq injured by .in aq-

qriovod third party, or to hor iniurinq another rn-'rfion .
" 'I'ho

only statement in this record concerninq any "attacl:" by the

resDondent on any third narty comes from the person identified

in the transcript only as "A social worker." This informal

comment was made to the court after the court had made its

finding. This unsworn person was not ca] led as a v;itnoss or

cross-examined. In addition, the resnondent spontaneously

denied that she had attacked this person. We cannot consider

this type of statement as testimony.

The record does contain evidence of obscenities by the

respondent and name calling, but does not show that such behavior

was in any v;ay associated v/ith any attempts on her part to cause

physical injury to anyone. And there is no medical opinion,

certainly no clear and convincing medical opinion, that respond-

ent was, as a result, likely to cause physical injury to anyone

else. In fact, the medical evidence tends to establish a medi-

cal opinion that the respondent was "not dangerous to others."

For example. Dr. Mangoubi described the incident at City Hall

as "a nuisance", not as dangerous behavior and the State's At-

torney even suggested in his questioning that it v;ould be

"speculative" to say that the respondent v-zas dangerous.

We do not find in this record clear and convincing evi-

dence or a clear and convincing medical opinion that the re-

spondent was reasonably expected physically to injure herself

or others or was unable to guard herself from physical injury

or provide for her own physical needs. The statutory require-

ments have not been met.

It follows that we do not reach tlie respondent's remaining

contentions regarding the necessity of proof beyond a reasonable

doubt and tlie applicability of section 60 of the Civil Practice

8.
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Act to thonc firocooilinqr; . Wc noto, however, Mint Ijot li of

tho.so i.ssuos iiavo been author i t.iLi vel y (iccided liy tlie reviow-

inq courts of Illinois. On the nocessitv for proof beyond a

reasonable doubt, see I'cople^ v_. Ciancanelli , _ 111. Apf).

3d
,

N.E, 2d , (General No. fiOlia, filed Febru-

ary 28, 1975); People v. Wisniewski, 111. Apr). 3d ,

N.E. 2d ,
(General Wo. 60524, filed Harch 14, 1975);

People V. Ralls, 23 111. App . 3d 9G, 318 N.E. 2d 703; People

V . )3radley , 22 111. App. 3d 1076, 318 N.E. 2d 267; I n re Sciara,

21 111, App. 3d 889, 316 N.E. 2d 153; People v. Sansone , 18 111.

Apo. 3d 315, 309 N.E. 2d 733, leave to appeal denied 56 111, 2d

584. On applicability of section 60 of the Civil Practice Act,

see People ex re l. Keith v. Keith, 38 111. 2d 405, 410, 411,

231 N.E, 2d 387.

We therefore reverse the order finding respondent in need

of mental treatment and ordering her hospitalized in a facility

of the Department of ilental Health.

REVERSED.

BURKE, P. J., and SIMON, J., concur,

(Abstract Only)

.
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PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff-Appellee

,

V.

RODNEY ADAMS,

Defendant-Appellant

.

APPEAL FROM THE
CIRCUIT COURT OF
COOK COUNTY.

HONORABLE
JOHN E. PAVLIK,
JUDGE PRESIDING.

^CAUU a^^
BEFORE BARRETT, P.J., DRUCKER, J., and LORENZ, J.

PER CURIAM, First District, Fifth Division. X^vJC/^
" ^r^O^

JUL

Rodney Adams, defendant, was charged by information with

the crime of burglary (111. Rev. Stat. 1973, ch . 38, par. 19-1).

On April 24, 1973, defendant waived his right to an indictment

and entered a plea of guilty to the information. He was sentenced

to a term of two to three years. No verbatim transcript of

his plea of guilty was made. Defendant filed a late notice

of appeal which was allowed by the Illinois Appellate Court,

First District, on December 18, 1973. In July 1974, the court

granted defendant's motion for a summary reduction of sentence

to a term of one to three years.

Defendant's first contention is that his conviction must

be reversed because no verbatim transcript of his waiver of

indictment and plea of guilty is available. Supreme Court Rule

401(c) which governs waivers of indictment and Rule 402(e)

which covers pleas of guilty (111. Rev. Stat. 1973, ch. IIOA,

pars. 401(c) and 402(e)), both require that a verbatim record

shall be transcribed, filed and made part of the common law

record in all proceedings where the crime is punishable by

imprisonment in the penitentiary. However, the fact that no

verbatim transcript was filed does not automatically require

a reversal of his conviction. People v. Dudley , 58 111. 2d 57,

316 N.E.2d 773.
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In People V. Hopping o t. a l., 111. 2d
, N.E.

2d (Nos. 46529, 46634, 46657, March Term, 1975), the

Illinois Supreme Court held that the failure to make a verbatim

transcript of a defendant's plea of guilty to a misdemeanor

does not violate either the federal or state constitutional

rights of the defendant. In so ruling the Supreme Court held

that the transcript requirements of Supreme Court Rules 401(c)

and 402(e) do not state constitutional requirements. The

purpose of the Rules is merely to provide for the preservation

of the complete record on the basis of which an attack could

be made upon judgments of convictions in cases where lengthy

imprisonment will be involved.

The only constitutional requirement is a record of suffi-

cient completeness to permit proper consideration of the specific

claims made by the defendant on appeal. A record of sufficient

completeness does not translate automatically into a complete

verbatim transcript. Mayer v. City of Chicago , 404 U.S. 189.

In the case at bar, defendant has not made any specific

complaint that his waiver of indictment was not knowingly and

intelligently entered or that the trial judge in accepting his

plea of guilty failed to comply with Supreme Court Rule 402.

Had any deficiencies existed defendant could have easily brought

them to the attention of the trial court by presenting a motion

to withdraw his plea of guilty.

In addition. Supreme Court Rule 323, made applicable to

criminal proceedings by Supreme Court Rule 612, provides for

the preparation of a proposed report of proceedings by the appel-

lant where no verbatim transcript is available. The appellee

may then propose amendments or prepare his own report, both of

which are submitted to the trial judge for settlement after





the holding of hearings if noccs'^ary. By this method defen-

dant could have brought any specific deficiencies before this

court

.

Here, defendant did not make a motion to withdraw his

plea of guilty in the trial court nor did he prepare a by-

stander's report of proceedings to this court. Defendant on

appeal has not alleged that his waiver of indictment was not

knowingly and understandingly entered or that his plea of guilty

was in any way improper. Under these circumstances, we conclude

that defendant's constitutional rights were not violated by

the failure to provide a transcribed report of his waiver of

indictment and plea of guilty.

Defendant's second contention is that the information which

charged him with the offense of burglary was insufficient in

that it failed to specify ownership of the building. The indict-

ment, in pertinent part, stated that the defendant had:

"On or about April 1, 1973 at Surprime [sic]
Oil Gas Station 15400 Wood St. Harvey, Illinois,
Cook County committed the offense of burglary
in that he without authority knowingly entered
a building with the intent to commit therein
theft."

In People v. Gregory , 59 111. 2d 111, 319 N.E.2d 483,

the Illinois Supreme Court recently held that it is not neces-

sary that an indictment charging burglary specify the owner of

the property. The court said:

"While at one time it was necessary that an
indictment for burglary identify the owner of
the building concerned, if it was known, such
an allegation of ownership is no longer
required ....
We consider that count I of the indictment
adequately charged the defendant with the crime
of burglary. It charged the commission of the
elements of the crime (111. Rev. Stat. 1969,
ch . 38, par. 19-1 (a), quoted above), and its
allegations were sufficiently particularized

3.





In the case at bar, as in Gregory , the indictmont set

forth the place and time of the occurrence and the necessary

elements of the crime of burglary as specified by statute.

The indictment was sufficient to charge the defendant with

the offense of burglary.

In light of the view as expressed herein, the judgment of

the circuit court is affirmed.

AFFIRMED,

PUBLISH ABSTRACT ONLY.
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PEOPLE OF THE STATE OF ILLINOIS,
Respondcnt-Aii[iol loe

,

JOSEPH CROSS,
Petitioner-Appollant

.

APPEAL FKOM THE
CIRCUIT COURT OF
COOK COUNTY

HONORABLE
FRANK J. WILSON,
JUDGE PRESIDING.

Before Downing, P.J., Stamos and Leiqhton, JJ.

PER CURIAM

The petitioner, Joseph Cross, was convicted, along with

Mark Jones following a jury trial of murder, and he was sentenced

to a term of 15 to 45 years. This court affirmed the petitioner's

conviction on direct appeal in People v. Jones (1973), 12 111.

App. 3d 643, 299 N.E.2d 77. On December 18, 1972, petitioner

filed a pro se petition pursuant to the provisions of the Illinois

Post-Conviction Hearing Act. (111. Rev. Stat. 1971, ch. 38, par.

122-1 et seq . ) The public defender of Cook County was appointed

counsel for petitioner, and he filed a supplemental petition for

post-conviction relief which was denied following a hearing in

the trial court on July 23, 1974.

Petitioner appealed and the public defender of Cook

County was appointed his counsel on appeal. On February 13,

1975, the public defender filed a written motion in this court

for leave to withdraw as appellate counsel supported by a brief

as required by Anders v. California (1967), 386 U.S. 738, 87 S.

Ct. 1396, 18 L. Ed. 2d 493. The brief states that the appeal

would be wholly frivolous and without merit. Copies of the mo-

tion and the brief were mailed to the petitioner on February 11,

1975. On February 19, 1975, this court advised the petitioner

of the motion to withdraw and informed him that he had until

April 20, 1975 to file any additional points he might choose

in support of his appeal. Petitioner has not responded.

The public defender, in his brief, discusses two possi-

ble arguments that could be made on appeal and concludes that
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they are without merit and could not possioly bo successful

.

The first contention is that the hearsay testimony of one Leo-

nard Mack at the ori(iinal trial deprived the petitionor of his

ri'iht to confront th<-> witnesses li'jainst hini. Tlio natter war. in

fact considered at some length in the original apriellate court

opinion. Mack, who did not witness the crime, at some point

identified the defendants. At a pre-trial motion to suppress

identification testimony, the State indicated it was unable to

locate Mack. The trial judge specifically admonished all counsel

that they were not to raise the matter of Mack's identification

or in any way bring it before the jury. Nevertheless, Cross's

attorney cross-examined a witness and elicited the fact that Mack

had identified the petitioner. This court held that a motion for

mistrial had been properly denied because the testimony was

"brought out by the defense despite the trial court's admonition."

12 111. App. 3d 643, 651.

The second issue discussed by the public defender is

petitioner's claim that he was denied the effective assistance

of counsel at the original trial. The public defender concludes

this issue is without merit since it is waived because not raised

on the direct appeal.

In People v. Kamsler (1968), 39 111. 2d 73, 74, 233 N.E.

2d 415, cited by the public defender, the court stated:

"It is well settled that where a person con-
victed of a crime has taken an appeal from the
judgment of conviction on a complete record, the
judgment of the reviewing court is res judicata
as to all issues actually decided by the court
and all issues which could have been presented
to the reviewing court if not presented, are
waived.

"

The public defender concludes, and we agree, that the

first issue discussed above is without merit because the appel-

late court decision is res judicata , and the second issue is

without merit because it is deemed waived because the petitioner

did not raise it in his direct appeal to this court.

We have independently examined the record and concur in

the opinion of the public defender that the arguments thus raised

-2-
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do not have any merit. Our inspoction of tho record does not

disclose any additional possible rjrounds that would suj^port an

ap[)oal. Accordinqly, the public defender of Cook County is

granted leave to withdraw as counsel on appeal, and the judgment

of the circuit court of Cook County dismissing tho petition is

affirmed.

Motion allowed;
Judgment affirmed.

(Publish abstract only.)

V

-3-



I



28I.A. '26

:r /-• VI

61239

JACK AHR,
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V.

JOELLEN CONRARDY,

Defendant-Appellant.

APPEAL FROM

CIRCUIT COURT,

COOK COUNTY.

Honorable Lawrence Genesen,
Presiding.

Mr. PRESIDING JUSTICE DIERINGER delivered the opinion of the court:

The plaintiff. Jack Ahr, brought this action in the Circuit

Court of Cook County, Municipal Department, First District, seeking

to recover from the defendant, Joellen Conrardy, the sum of $145 for

printing and design services. On June 11, 1974, the court, sitting

without a jury, entered a judgment in favor of the plaintiff in the

sxom of $145 plus costs. On September 16, 1974, the court entered

judgment for the plaintiff in the amount of $100 for "vexatious

delay." The defendant appeals from both judgments.

The issues presented for review are whether the court erred

by denying a motion to transfer the cause to the Third Municipal

District, and whether the judgment of $100 for vexatious delay was

proper.

The appellee has not filed an appearance or brief in accordance

with the Supreme Court Rules,, and in such circumstances this court

may determine the case on its merits or, in its sound discretion,

reverse, based on the failure of the appellee to comply with the

Supreme Court Rules. People ex rel. Pullman Bank & Trust Co. v.

Fitzgerald , (1973) 14 111. App.3d 247; Shinn v. County Board of

School Trustees , (1970) 130 111. App.2d 908; Woodward v. Woodward ,

(1968) 96 111. App.2d 551.

In view of the fact that the plaintiff has abandoned his case,

we see no reason why we must act as his attorney by searching the

law and the record. Therefore, we decline to go into the merits of

the case, and the case is reversed pro forma .

The judgment of the Circuit Court of Cook County is reversed.

REVERSED,

BURMAN and JOHNSON, JJ., concur.
Abstract only.
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PEOPLE OF THE STATE OF ILLINOIS,
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BEFORE BARRETT, P.J., DRUCKER, J. and LORENZ , J,

PER CURIAM, First District, Fifth Division.

Lonnie Holmes, defendant, appeals from his conviction

on January 3, 1973 after a bench trial of the offense of rob-

bery (111. Rev. Stat. 1971, ch. 38, par. 18-1), and sentence

of two to six years; and the denial of his post-conviction

petition filed pursuant to the Post-Conviction Hearing Act

(111. Rev. Stat. 1973, ch. 38, par. 122-1 et seq . ) . We have

consolidated the appeals.

At defendant's trial, Harold E. Wright testified that

between 8:30 and 9:00 P.M., on February 2, 1972, he drove to

his office at 9317 Cottage Grove, Chicago, Illinois, and parked

his automobile on the street. As he turned the key to his

office door, he was attacked by the defendant and a second man.

The men pushed him to the floor inside his office. He testi-

fied that there were lights on the street and inside of his

office. While the second man held him, the defendant pulled

off his pants. The defendant took Wright's gun which he kept

in the office, held it to his head and threatened to kill him

if he did not produce more money. At this time defendant's

face was within two and a half feet of his face for a period

of two to three minutes. The men took $200 in United States
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currency, his idcnti C icat ion papers, his savinqs pass book

and the keys to his business and car. Durintj the robbery,

the second man referred to the defendant as "Holmes" when

asking him a question. Immediately after the men left, Wright

called the police. Thereafter, he discovered that his 1965

Oldsmobile had been taken by the robbers.

On February 5, 1972, he viewed five photographs and iden-

tified the defendant as one of the men who had robbed him.

Later that day he viewed a lineup of three men and again iden-

tified the defendant as the man who had robbed him.

John Shank, a Chicago police officer, testified that in

rebruary, 197 2 he received an armed robbery case report involving

Harold Wright at 93rd and Cottage Grove and noted that in that

report one of the offenders had been referred to by the name

of "Holmes." Officer Shank testified that thereafter he took

the group of photographs, including a photograph of the defen-

dant, over to Harold Wright to view. The victim identified

the photograph of the defendant as one of the men who had

robbed him. Thereafter, the defendant was placed under arrest.

The victim viewed the lineup and again identified the defendant

as one of the men who had robbed him.

George Berry testified that on February 2, 1972, at

approximately 1:30 P.M., he stopped by defendant's home and

together they walked to the home of Berry's girlfriend, Debra

Veal. Defendant did not leave the Veal home until approximately

11:30 P.M.

Lonnie Holmes, defendant, testified that on February 2,

1972, George Berry picked him up at his home and together they

proceeded to the home of Debra Veal, Berry's girlfriend. The

defendant testified that he remained in the Veal house until

approximately 11:30 P.M. Defendant denied ever robbing Harold

Wright.

2.
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On August 23, 1973, doftmdanL filed a po^; L-conv ict ion

petition pursuant to the Post-Conviction Ilearintj Act (111.

Rev. Stat. 197 3, ch. 38, par. 122-1 cjt s^eq . ) . Attached to

the petition was a transcribed report of the preliminary

hearing. In that petition, defendant alleged that Chicago

Police Officer Shank had solicited him to engage Attorney

Albert Sheppard as defense counsel. Defendant also alleged

that Attorney Sheppard was incompetent in that he had not

obtained or inspected the police reports and the preliminary

hearing, had not asked for a list of witnesses, had not sub-

poenaed the photographs from which the complaining witness

identified him and did not produce certain alibi witnesses

at trial.

In response to defendant's post-conviction petition,

the State filed a .:.otion to dismiss supported by the affidavit

of Attorney Albert Sheppard. In the affidavit Mr. Sheppard

stated that Officer Shank did not at any time on his behalf

solicit the defendant to retain him as defense counsel and

that prior to trial he did have the transcript of the preli-

minary hearing which he had carefully reviewed. The trial

court denied defendant's post-conviction petition.

OPINION

The basis of defendant's contention both in his direct

appeal and in the appeal from the denial of his post-conviction

petition are that his trial counsel was incompetent. Since

the same contention is raised in both proceedings, we will

consider the proceedings together. In a case where defendant

is represented at trial by privately retained counsel, a

court on appeal will not reverse the conviction because of

the incompetency of counsel unless the representation is of

3.
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such low calibor as to amount to no roprosont.it von at all or

reduce the court proceedinqs to a farce or a sham. People v.

Torres , 54 111. 2d 384, 2 97 N.E.2d 14 2; People v. Redmond ,

50 111. 2d 313, 278 N.E.2d 766; People v. Stanl ey, 50 111. 2d

320, 278 N.E.2d 792.

Defendant argues that the failure of trial counsel to

make the routine pre-trial motions to receive the police reports

and transcripts of testimony demonstrate incompetency of counsel.

The record demonstrates that immediately after defense counsel

began the cross-examination of Wright, he requested and received

the grand jury testimony of each of the State's witnesses and

the three police reports pertaining to the case. Counsel cross-

examined Wright, using some of these documents. After Wright

testified the cause was continued for over one month during

which time defense counsel had an adequate opportunity to review

the documents. In addition, the affidavit filed by defense

counsel in the post-conviction proceedings demonstrated that

he had the preliminary hearing testimony of all of the State's

witnesses and had carefully reviewed it prior to trial. The

record adequately demonstrates that defense counsel did have

the preliminary hearing testimony, the grand jury testimony

and all the police reports pertinent to the case.

Defendant next alleges that incompetency of counsel is

demonstrated by the fact that defense counsel did not file

a motion to suppress the identification which was the basis

of defendant's conviction. The testimony adduced at trial

demonstrated that defendant was initially identified when

Wright picked out defendant's photograph from a group of photo-

graphs which he viewed. Thereafter, Wright again identified

the defendant out of a lineup of three men. The record demon-

strates that there was nothing suggestive in the manner in

4.
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which defendant was identified. All of the evidence pertain-

ing to defendant's identification had been adduced at the

preliminary hearing at which Officer Shank testified in great

detail as to the circumstances surrounding defendant's iden-

tification. Further, the record demonstrates that at the pre-

liminary hearing defense counsel made a motion to suppress the

identification which was denied. Defense counsel's affidavit

filed in the post-conviction proceeding demonstrates that he

had reviewed the preliminary hearing transcript. He was there-

fore aware of the manner in which defendant was identified.

The fact that as a matter of trial tactics an attorney does

not file a motion to suppress does not establish incompetency

of counsel. People v. Green , 36 111. 2d 349, 223 N.E.2d 101;

People V. Abrams , 8 Ill.App.3d 636, 291 N.E.2d 16.

Defendant's next complaint is that defense counsel

failed to refer to an alibi defense in his opening statement,

but referred only to the presumption of innocence. The court

has often stated the rule that appellate review of trial

counsel's competency does not extend to those areas involving

the exercise of judgment and discussion of trial tactics.

( People v. Martin , 44 111. 2d 489, 256 N.E.2d 337; People v.

Walker , 2 Ill.App.3d 1026, 279 N.E.2d 23.) Here, defense

counsel's opening remarks were understandable especially in

the light of the fact that he was engaged in a bench trial.

Until the State had completely presented its case, defense

counsel did not know if it would be necessary for him to

present a defense or whether he could rest after the State

presented its case without presenting a defense. Under these

circumstances, we conclude that counsel's decision not to

5.
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refer to the alibi defense in the openincj statement was a

matter of trial tactics and does not in any way demonstrate

incompetency of counsel.

Defendant next contends that incompetency of counsel is

demonstrated by the fact that defense counsel failed to call

two alibi witnesses who had testified at the preliminary hear-

ing. The record demonstrates that at trial defense counsel

called the defendant and George Berry to establish defendant's

alibi. Again defense counsel's affidavit demonstrates that

he was aware of the preliminary hearing testimony of the other

two alibi witnesses. The calling of the two other alibi

witnesses would have run the risk that their testimony could

have led to contradictions with the testimony of the defendant

and Berry. Defense counsel's judgment at the time of the

trial was that the testimony of two alibi witnesses was suffi-

cient. Under these circumstances, the failure of defense

counsel to call two other defense witnesses does not demonstrate

incompetency of counsel.

Defendant's final allegation is that his post-conviction

petition alleged that the police officer had solicited the

defendant to hire a specific defense counsel. First we note

that the alleged act of soliciting by the police officer does

not in any way demonstrate incompetency of counsel, which is

the only argument defendant makes on this appeal.

In addition, defendant's affidavit is directly contra-

dicted by that of defense counsel where he denied the allega-

tion of solicitation. In a post-conviction proceeding the

trial judge may receive proof by way of affidavits, depositions,

oral testimony or other evidence. (111. Rev. Stat. 1973,

ch. 38, par. 122-6.) The trial court may in its discretion

6.
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consider affidavits in lieu of tt^stimony. (People v. Iliimphroy,

46 111. 2d 88, 263 N . E . 2d 77.) As in any other case tried by

the court without a jury, the credibility of witnesses in a

post-conviction hearing is a matter for the trial court to

determine and that determination will not be disturbed on

review unless manifestly erroneous. ( People v. Wease , 44 111.

2d 453, 255 N.E.2d 426.) The trial court properly concluded

the testimony of counsel by way of affidavit that there was

no solicitation on his behalf by the police officer to be more

credible than that of the defendant.

The judgments finding defendant guilty and denying his

post-conviction petition are affirmed.

AFFIRMED,

PUBLISH ABSTRACT ONLY.
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PER CURIAM:

Before DEMPSEY, McNAMARA and MEJDA, JJ.

Albert B. Logan, defendant, was indicted for the offense of

murder of Ruby Jean Pride, in violation of section 9-I of the Crim-

inal Code (111. Rev. Stat. 1971, ch. 38, par. 9-1). He was found

guilty by a jury of the lesser included offense of involuntary raan-

slai;ighter and sentenced to a term of 3 to 10 years. On appeal he

contends that he was denied a fair trial by certain allegedly im-

proper comments mar's by the prosecutor and by the admission into

evidence of photographs of the deceased.

Clarence Pride, brother of the deceased, testified for the State

that he received a telephone call from the defendant about 1:00 A.M.

on FebrusLry 3} 1973? during which defendant said he "had just kicked

Jean's ass." The witness testified that the defendant and Ruby

Jean had been living together in an apartment at 38II West Ferdinamd

Avenue, in Chicago, for a period of five or six years, although they

were not married. He testified further that the defendant called a

second time that morning, about 3:30, and when asked where Ruby Jean

was, he stated that she was asleep on the couch and he could not

awaken her.

Frank Ruckcr testified for the State that he and his wife,

Beatrice, lived across the hall from the Logan-Pride apartment and

had known them for a period of about six months prior to February 2,
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^'J'l^'t t^-'i'' wLlni';;.; wvi:; T'ljiiili'ir with tin vdLc'c-:; of llio/.c I,wo irnlivLI-

ualG . At about 10:00 P.M., on Fc-bruary ;', Ruby .Ji-.-m mail'' a ti- Li'i>hori<'

call to till' police from tlu' Huckcr apai-tnu'iit , after which the' officers

arrived and took defendant away; Ruby Jean soon returned to her own

apartment.

Mr. Rucker testified that about 1:00 A.M., on February 3, he had

been asleep when he heard a car door slam; thinking someone was tamper-

ing with his automobile, he went to the window and saw defendant enter-

ing the apartment building. He heard him tell Ruby Jean to open the

door, heaj-d the door being kicked open, and heard defendant say, "Ruby,

you thought I didn't have enough money to pay my bond." He then heard

"licks and screams" from the Logan-Pride apartment which lasted about

half an hour. He heard the sound of beating as though flesh, something

soft, was being struck, and Ruby Jean screaming, "You is killing me,

stop" and "I'm dying, stop." He heard the defendant say, "I'm going to

kill you." He could hear no other voices except defendant's and Ruby

Jean's, with defendant doing most of the screaming, while the voice of

Ruby Jean was "low" and not heard too well by the witness. He returned

to bed when the noise stopped, and was later awakened by the police knock-

ing on his door. When he looked into the Logan-Fride apartment he saw

Ruby Jean Pride ''.ying on the floor. The witness identified People's Ex-

hibits 2, 3j ^ anii 5 ^^ accurately portraying the scene he had then observed.

Beatrice Rucker testified for the State, substantially corroborating

the testimony of her husband concerning the noise from the Logan-Pride

apartment at about 1:00 A.M. on that date. She was fajnilinr with the

voices of the defendant and Ruby Jean Pride, and could hear the latter 's

voice clearly, whereas the voice of the defendant was lower and she was

linable to make out what he was saying. She heard the noises from the

Pride apartment while she was in bed, while her husband had been back

and forth between their bedroom and living room.
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Chica;:o I'ollcN- Ol'Clor Hntl.cr tiT.t, i I'L.'ii Vnr t.lic ;aa1..' (.hut

ht' rccpomlcd to a radio call about 1U:(;0 I'.M. on February ;', I'fd,

and trancport'd thi- diTtndonL fr-om tin' buildin,'; to tin,' polic; sta-

tion pursuant to a disorderly conduct complaint filed a^jainst him

by Ruby Jean Pride. CTiica.^o Police Officer Nelson testified for

the State that he had talked with the defendant at the police sta-

tion prior to 12:30 A.M., on February 3j 1973> and when he and another

officer took defendant to the corner of Pulaski Road and Ferrtinand

Avenue in a police vehicle, where he left the car; that location was

one and one-half blocks from defendant's apartment, and the noise

from the car door could not have been heard for a distance greater

than three-quarters of a block; defendant was not intoxicated at

that time and was in a calm condition.

Chicago Police Officer Michalak testified for the State that

he and his partner responded to a radio call at about U:00 A.M. on

February 3j 1973? sj^d proceeded to the Logan-Pride apartment where

he noticed the door to the front apartment was slightly ajar. Upon

entering the apartment he saw the body of Ruby Jean Pride on the floor,

covered with a sheet, with blood running from her head across the floor.

Defendant was seated nearby, talking on the telephone. The defendant

told the officer that as he was about to enter the apartment he heard

a noise; he saw the deceased lying on the floor of the apartment; he

went into the kitchen where he found the rear door open; he closed and

locked that door.

Officer Michalak observed that the frame on the interior front

door which had a chain lock had been broken; he saw a broken metal chair

in the apartment; he noticed several locks on the back door, only one of

which was locked, and several bags of garbage standing near the door which

would have made it difficult to open the door without disturbing the bags.

The officer identified People's Exhibits 2 through 7 as phonographs accu-

rately depicting the body of the deceased; he also identified People's
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Exhibits throuf.h 10 aa photo/^caphr, accurately di ()icLLn,"; tVic in-

terior of the front door to the Locian-l'rldc apartment, the broken

cliair, and th' interior of the' rear door of the apartmmit. lie also

testified that he had touched the doorknob of the back door before

the members of the police crime lab had arrived, but that he had

been wearing cloves at the time; and that he was the first officer

on the scene and that the sheet originally covering the body was

later removed for the purpose of police photographs.

The protocol of death prepared by the Coroner's Office, which

was introduced into evidence because the pathologist who had per-

formed the autopsy and prepared the protocol was deceased at the

time of trial, disclosed that the deceased was 31 years of age, and

that multiple and severe bruises and lacerations had been Inflicted

upon her. Including an "external violent injury to the neck anterior"

which was designated as the cause of death. The police crime lab

report by stipulation disclosed the presence of hair and blood -Hatch-

ing that of the deceased on the defendant's clothing and shoes,

also on the metal chair and a leg broken from the chair; the clothing

of the deceased was also In a damaged condition.

The trial court admitted Into evidence People's Exhibits 2, 3} 6,

7, 8, 9 sJi'i 10; Exhibits 2, 3} 6 and 7 were admitted over defense objec-

tion, the co\irt expressly noting that they showed views of the body

which tended to corroborate the evidence adduced at trial. Exhibits

U ajid 5 were not admitted, since they duplicated the other four showing

the body, and Exhibits 8, 9 snd 10 were admitted without objection. It

was further stipulated that defendant was 37 years of age.

The sole evidence adduced on behalf of the defendant was the tes-

timony of Chicago Police Officer Sykes who related that he saw the de-

fendant on the morning of Febriiary 3, 1973, and noticed nothing vinustial

about his hands, head or face; he had observed no scratches, bruises or
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'Aw liki-. Thi- officir 'liil notice wli'it rippijir-iil lo he bl.ood on Lhc

wach bowl, th^ tub, and a wanhcloih In the batliroom of tlu' Ia'',''*-"-

Prlih- apartment

-

After closin(j argiomcnts, the jury was instructed as to the

law, including instructions as to the offense of murder as well as

that of Involuntary manslaughter. The court then commented that

the pathologist's protocol would not be sent to the jury because of

an objectionable paragraph contained in it, but that People's Ex-

hibits 2, 3j 6, 7j 8, 9 a^d. 10 would be submitted to the jury, to

which defense counsel replied, "Fine, Judge."

Defendant initially contends that the prosecutor engaged in pre-

judicial conduct during trial and during closing arguments by comment-

ing during the questioning of Officer Mdchalak that the witness knew

who had committed the crime; by commenting that defense counsel had

improperly attacked the Police Department; by stating, with reference

to defense counsel's argument as to the absence of fingerprints, "I

wish I had a nickel for every time I heard that argiiment in this build-

ing"; "by impugning defense counsel's credibility in comparison to the

State's witness Frank Rucker; by implying that defense counsel had

reason to lie on behalf of defendant; by referring to defendant's sole

witness, Officer Sykes, as a smoke screen; and by commenting that de-

fendant failed to testify at trial. We have reviewed the record as to

each of the allegedly improper comments made by the prosecutor, and

conclude that none of these comments, either singly or combined, preju-

diced defendant's right to a fair trial.

As to the comment concerning the State's witness' knowledge of

the offender, defense counsel's immediate objection was sustained and

his further request that the remark be stricken and the ivory instructed

to disregard it was allowed and the jury so instructed. Further, de-

fense co\inscl did not see fit to include the matter in the written motion
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i'or a ni v; triul. It 1;; (.vli-ar t\\nl t\< J", ti l:iiit, (•.uinol, now lif licani

to complain in thir; rrfiard. I'l-ojili' v. Wi.l 11 -Lmr. (l-''''(i3) ,
'.''• IlL. PjI

53,55, 190 N. K, :\\ TJG.

The comraents of the prosecutor here allr.'^^d by defendant to

have been intended to belittle his counsel at trial do not so appear

when considered in their context and in li^ht of the entire record.

None of the comments was objected to by defense counsel, at whom they

were allegedly directed, and all related to the evidence adduced at

trial or to defense counsel's prior comments to the jury in closing

argument and were fair comment by the prosecutor in that regard. See

People V. Moore (1973), 55 HI. 2d 570, 30U N. E. 2d 622; People v.

Powell (1973), 53 111. 2d 1+65, 292 N. E. 2d 1|09; People v. Davis (197^),

18 111. App. 3d 793, 310 N. E. 2d 682.

The final instance of alleged prejudicial comment by the prose-

cutor advanced here by defendant relates to the statement dirring the

closing argument that "the man who [committed the offense] by all the

testimony, uncontradicted testimony . . . undenied testimony . , .

and unrebutted testimony is Albert Logan." Defendant argues that this

constituted an improper reference to his failure to testify at his own

trial. This comment came at the very end of the prosecutor's final

stimmation, was objected to by defense counsel and overruled. When

viewed in the context of the entire final argument the effect of the

comment upon the jury is at best equivocal. Nevertheless, in light

of the overwhelming circumstantial evidence of defendant's guilt which

was before the jury, it is questionable whether the comment had ajiy ef-

fect at all; the jury's determination would not have been different had

the comment not been made. (People v. Brown (I972), 51 111. 2d 271,

281 N. E. 2d 682; Chapman v. California (1967), 386 U.S. I8, 87 S.Ct.

82i|.) Defendant was not prejudiced by any of the prosecutor's comments,

singly or combined, now advanced by defendant as depriving him of a

fair trial.

-6-
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D'TiTi'lant further coni'Tiil:: l.h.-d, tlii Vcmr ]A\nt<\',va\>\\r. of Liu-

(If-cac'il, r''opl''n I'^.'.hiblt;; ;', 3j ^> odvl '( whii;h wi-rt' admiti(.-d into

evidence, S'jrved only to inflame tlH' jui-y and deprived him of a fair

trial; he argues that those photocraphs were' simply cumulative of

the other evidence before the jury.

Tlie State's theory of the case was mtirder by the intentional

killing of the deceased or by the intentional infliction of injuries

upon her which created the strong probability of death or great bodily

harm. The photographs in question depicted the extent of the injuries

and also showed the circumstances viewed by the officers who first ar-

rived at the scene. They were therefore admissible to prove the issues

In the case. The admission of the photographs rested within the sound

discretion of the trial court, and we find no abuse of that discretion.

(People V. Nicholls (I969), hZ 111. 2d 9I, 2i4-5 N. E. 2d 771.) Under

the circumstances it is immaterial that the matters portrayed in the

photographs may have shocked the jury. People v. Speck (1968), Ul 111.

2d 177, 202-20I+, 2^2 N. E. 2d 208 (rev. on other grounds U03 U.S.9U6).

The defendant was not prejudiced by the comments of the prosecutor

nor by the admission into evidence of the photographs, either singly or

in combination, as he now contends. The jud^^ent of the circuit court

of Cook County is affirmed.

Affirmed.

-7-
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PEOPLE OF THE STATE OF ILLINOIS,

Respondent-Appellee

,

vs.

CLYDE GUNN,

Petitioner-Appellant.

APPEAL FROM THE CIRCUIT
COURT OF COOK COUNTY

.

HON. JAMES D. CROSSON,
Presiding

.

PER CURIAM: (FIRST DISTRICT, FIRST DIVISION)

Before Goldberg, Egan and Simon, J. J.

Clyde Gunn, petitioner, was convicted of armed robbery

and sentenced to a term of five years to fifteen years. On

his appeal, that judgment was affirmed in People v. Gunn (1973),

15 111. App. 3d 1050, 305 N.E. 2d 598. His subsequently filed

petition for relief under the Illinois Post-Conviction Hearing

Act was dismissed upon respondent's motion without an evidentiary

hearing. (111. Rev. Stat. 1973, ch. 38, par. 122-1 et seq .

)

Petitioner appeals, contending that he was denied equal protection

of the laws since he was tried as an adult for the offense of

armed robbery committed when he v;as 17 years of age, where a female

of the same age would have been tried as a juvenile under the pro-

visions of and entitled to the benefits of the Juvenile Court Act

then in effect; he argues that section 2-7(1) of the Act improper-

ly distinguished between males and females of the same age and

that his conviction must therefore be reversed. 111. Rev. Stat.

1967, ch. 37, pars. 701-1 et seg^. , 702-7(1).

This question was disposed of in People v. Ellis (1974) ,

57 111. 2d 127, 311 N.E. 2d 98, as reaffirmed in People v. Seets

(1974), 57 111. 2d 213, 311 N.E. 2d 97. The court in Ellis held

that while section 2-7(1) of the Act, then in effect, was invalid

as a violation of the equal protection clause of the United States

Constitution, no detriment resulted to the 17 year old male there
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involved who had been tried as an adult since the court's in-

validation of that statute rendered it inapplicable to both

males and females who were not under the age of 17 years.

Petitioner in the instant case was not deprived of his con-

stitutional right to equal protection of the laws for the reasons

advanced, and the trial court's dismissal of the instant post-

conviction petition is therefore affirmed.

JUDGMENT AFFIRMED.

(Abstract Only)
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PEOPLE OF THE STATE OF ILLINOIS,

Plain ti f f-Appclloo

,

vs.

BENNY L. BACGETT,

Defendant-Appellant

.

^ClATlO^

APPKAI, FROM THE CIRCUIT
COURT OF COOK COUNTY.

HONORABLE VINCENT L. TONDRYK,
Presiding

.

BEFORE DOWNING, P.J., STAMOS and LEIGHTON, JJ

.

PER CURIAM:

On April 17, 1974, Benny L. Baggett entered a plea of

guilty to an indictment charging him with the September 8,

1973, armed robbery of Stanley Branauskas. (111. Rev. Stat.

1973, ch. 38, par. 18-2.) The trial court accepted the plea

and sentenced the defendant in accordance with the State's

recommendation to a term of not less than four years nor more

than four years and one day. Defendant now appeals, contending

that his plea of guilty should be vacated because the trial

judge did not specifically and personally inquire, as required

by Supreme Court Rule 402(b), whether any force or threats or

any promises, apart from the terms stated in the plea agreement

itself, were used to obtain the plea or to otherwise determine

that the plea was "truly voluntary." 111. Rev. Stat. 1973, ch.

IIOA, par. 402(b)

.

On April 17, 1974, defendant's retained counsel informed

the court that the defendant wished to plead guilty and that

he wished to make certain remarks so that "at some later time"

he would not "hear from some committee of the Bar Association"

that his client "was incompetently advised." Counsel explained

the State had recommended a two to six year sentence in the felony

court but the defendant "for some unaccountable reason" declined

that and the State was now "offering four flat, " meaning that
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defendant would got about ton months off for nood behavior

and with credit for time already served he would be "out in

something like, hopefully, two and a half years." Although not

admitting guilt, counsel indicated he felt the State had "a

solid case" and that it was his recommendation that the defendant

should accept the State's offer. ^

The assistant State's Attorney stated on the record that

the State's recommendation would be "four years to four years

and a day in the Illinois State Penitentiary," defense counsel

explained the meaning of a jury waiver and a pre-sentence investi-

gation; defendant stated he waived these, was 22 years of age and

had three years of high school. ^Vhen asked by his lawyer, "And

you are not pleading guilty just to get it over v/ith are you?",

he answered, "Right." Defendant's mother, who was in court,

stated that she had heard what counsel had said to her son and

that she had no objections to what had been discussed. Counsel

also explained the minimum penalty for a Class 1 felony, such as

armed robbery, "starts at four years."

The court then questioned the defendant concerning whether,

as his lawyer had stated, he wished to change his plea from not

guilty to guilty and the defendant answered affirmatively. The

court then advised the defendant that he was waiving his right to

jury trial and that upon conviction for armed robbery the court

could sentence him to any number of years not less than four years

and any number of years "after that," and the defendant answered

affirmatively that he still persisted in his guilty plea. The

court then accepted the plea and entered judgment on tlie finding.

The State's Attorney then asked the defendant whether "any other

promises or any threats" were made to force him to plead guilty

and the defendant answered, "No." In response to further questions

by the assistant State's Attorney, defendant said he understood

the State would recommend four years to four years and a day and

-2-





60560

that the court did not have to follow that rocommcndation

.

The assistant State's Attorney stated that there was

a stipulation that if the complainant, Stanley Branauskas,

Officer Ma/^zorana, Officer Tracy, Investiaator Krueqer, and

Investigator Copoland and Sukkie Molina were called to testify

the substance of the testimony would bo that on September 8,

1973, Mr. Branauskas was in the vicinity of 9315 South Rhodes,

employed as an insurance agent, leaving those premises with

the proceeds of certain insurance premiums when he saw the de-

fendant walking toward him reading what appeared to be a letter;

after entering his automobile, the victim was approached by

the defendant who placed a weapon to his person, announced a

robbery, forcibly removed $60 in cash from his person and fled;

the responding police officers found at the scene a letter

written by Sukkie Molina to the defendant and upon investigation,

the officers obtained from Sukkie Molina, the name of the individual

to whom she had written the letter and found it was the defendant;

the officers obtained a photograph of the defendant at the Cook

County Jail, placed that photograph together with nine others

and the victim positively identified the defendant from the photo-

graphs as the individual who robbed him on September 8. Defendant

further stipulated he was 22 years of age, that he waived all

defects in the indictments, and any and all pre-trial motions that

were or could have been filed on his behalf. The assistant State's

Attorney noted that the complainant and the arresting officers

were in court and concurred in the State recommendation. The

court then made a finding that there was a factual basis for the

plea of guilty.

In aggravation the State "tendered" the seriousness of the

offense and asked that the court concur in the State's recommenda-

tion, and defendant's counsel again addressed the court stating

that he had explained to defendant's mother and admonished the

-3-
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defendant that the true test of his rehabilitation is tliat ho

had acknowledged his (juilt, knows the seriousness of the offense

and pledged he will "never he involved in a crime acjain." The

court then entered sentence of not less than four years and not

more than four years and a day in tlie Illinois State Penitentiary.

Defendant contends that the trial court did not determine

if this plea was "truly voluntary." He argues that his retained

attorney's statements to the court reflected "his unmistakable

exasperation with his client," Recently, in People v. Ellis,

(1974) 59 111. 2d 255, 257, 320 N.E.2d 15, the court considered

the effect of the trial judge's failure to specifically inquire

whether any force or threats or any promises apart from the plea

agreement were used to obtain the plea and held a failure to

comply strictly with Supreme Court Rule 402(b) v/ould not justify

a reversal and would be "harmless" if "upon review of the entire

record" it could be determined that the plea was "voluntary."

In the case at bar, the defense attorney, acting out of an

abundance of caution, placed on the record a detailed statement

of the nature of his dealings with the defendant leading up to

the plea of guilty. The defense attorney, himself, made it a

matter of record that the defendant had earlier refused a

recommendation of two to six years. Counsel was eager, and

properly so, to make it clear that the decision to plead guilty

on April 17, 1974, was the defendant's decision and not something

he was being pressured into. The defendant's mother was present

in court and stated she had no objection. The defendant himself,

made it clear by several responses to the court's questions, to

his own attorney's questions and to the State's Attorney's

questions that he did indeed wish to plead guilty understanding

what the State would recommend and that the judge need not follow

the State's recommendation. Although the court did not ask

specifically if there had been "any other promises or threats"

-4-
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made to "force" the defendant to ploacl <7uilty, the assistant

State's Attorney did inquire and the defendant answered, "No."

The defendant does not .suggest tliat any other reconime:KLi tion

was agreed uf)on or tliat the plea v;as in fact anythincj other than

voluntary. Upon review of the entire record it is clear that

the plea was voluntary and the error of failing to comply

strictly with Rule 402(b) is therefore harmless. Accordingly,

the judgment of the circuit court of Cook County is affirmed.

JUDGMENT AFFIRMED.

PUBLISH ABSTRACT ONLY.
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PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff-Appellant,

vs.

URBAN A. HAASER,

Defendant-Appellee

.

APPEAL FROM THE CIRCUIT
COURT OF COOK COUNTY.

HONORABLE E. C. JOHNSON,
Presiding

.

BEFORE DOWNING, P.J., STAMOS AND LEIGHTON, JJ

,

PER CURIAM:

Urban A. Haaser, defendant, was issued a traffic citation

and complaint by the Illinois State Police for the operation

of an allegedly overweight serai-trailer vehicle on a state

highway, in violation of the Illinois Vehicle Code. (111. Rev.

Gtat. 1973, ch. 95 1/2, pars. 15-100 et sea . ) The trial court

sustained defendant's motion to suppress as evidence the print-

out record of the weight of the vehicle which was obtained by

the arresting officer upon a subsequent weighing of the vehicle

on a portable scale; the trial court's determination was based

upon the method employed by the officer in weighing the vehicle

and its alleged conflict with the method prescribed by statute.

The State prosecutes this appeal pursuant to Supreme Court Rule

604(a) (1) from the order sustaining defendant's motion to

suppress. 111. Rev. Stat. 1973, ch. IIOA, par. 604.

Defendant-appellee has failed to file an appearance in

these appellate proceedings. Under such circumstances this

court may reverse the trial court's order pro forma , or may,

in its discretion, consider the case on its merits. Compare:

People V. Elliott , 9 Ill.App.3d 178, 292 N.E.2d 58, and People

V. Farrell , 20 Ill.App.3d 786, 314 N.E.2d 538.

The issue which the State asks us to resolve is whether

the weighing of an allegedly overweight vehicle pursuant to



i



60942

section 15-112 of the Illinois Vehicle Code is also subject to

the standards sot forth in section 3 of the Illinois Weights and

Measures Act. (Ill, Rev. Stat. 1973, ch . 95 1/2, par. 15-112;

ch. 147, par. 108.) We are mindful of the previous statements

made bv this court concorninq the method of weighing highway

vehicles which was employed by the arresting officer in the instant

case, and of the instant trial court's determination that the

method thus employed was contrary to section 8 of the Weights

and Measures Act, supra . See People v. Fair , 61 Ill.ApD.2d 360,

210 N.E.2d 593; People v. Fraschetti, 73 Ill.App.2d 449, 220 N.E.2d

98; People v. Hansen , 74 Ill.App.2d 49, 220 N.E.2d 96; People v .

Andrews , 82 Ill.App.2d 59, 227 N.E.2d 91. A determination on

the merits of this case would, in our opinion, have far reaching

effects upon the enforcement in this State of the weight regula-

tions contained in the Vehicle Code.

As noted, defendant-appellee has failed to appear, answer

or otherwise participate in these appellate proceedings, having

apparently abandoned his position taken at t-ial concerning the

relationship between the two statutes in question. This court

has the benefit of but a single brief of the issue on this appeal

and we are therefore reluctant to dispose of the case on its

merits. We accordingly reverse the order of the trial court pro

forma and remand the cause for further proceedings with directions

that People's Exhibit #1 for identification be admitted into evi-

dence pursuant to the State's motion in that regard. See People

V. Elliott , supra ; see also C. Casey Homes, Inc. v. Village of

Oak Lawn , 5 Ill.App.3d 17, 282 N.E.2d 483 (abst. )

.

ORDER REVERSED AND
CAUSE REMANDED WITH
DIRECTIONS.

PUBLISH ABSTRACT ONLY.
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HELEN WHYTE,

V.

JOHN E. WHYTE,

Piaintiff-Appellant

,

Defendant-Appellee

,

^\CAGO^

<?OciAT\q>

APPEAL FROM THE
CIRCUIT COURT
OF COOK COUNTY.

HONORABLE
ROBERT C. BUCKLEY,
PRESIDING.

Mr. JUSTICE EGAN delivered the opinion of the court:

On November 18, 1968, the plaintiff Helen Whyte filed her

complaint for divorce against the defendant, John E. Whyte, who

was personally served and appeared by his attorney. He filed a

motion to dismiss the complaint for divorce, but no answer v/as

filed; and a divorce was granted on August 1, after ? hearing by

a judge other than the one who entered the order from v/hich this

appeal is taken. The plaintiff testified that she was pregnant

as a result of the marciage and expected to be delivered sometime

in August. The trial court in response to a request for child

support said that the plaintiff would have to come into court

after the baby was born and ask for support at that time.

Several petitions involving related matters v;ere filed later

and hearings conducted, but the question of child support retro-

active to the baby's birth was held in abeyance. On November 13,

1973, an order v.'as entered increasing child support payments from

$32 to $58 a week but denying retroactive child support. The

plaintiff's attorney's petition for attorney's fees was allowed

in the sum of $750. The petition for attorney's fees and costs

on appeal was denied. The plaintiff appeals from the orders

denying retroactive child support and denying the petition for

costs and attorney's fees on appeal; and the order fixing attor-

ney's fees at $750.

The defendant has not filed an appearance or brief in this

court in accordance with Supreme Court Rule 341. (111. Rev. Stat.

1973, ch. IIOA, par. 341.) Under such circumstances in our
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discretion we may enter a pro forma reversal or dispose of the

appeal on its merits. People ex rel. Pullman Bank {» Trust Co.

V. Fitzgerald , 14 Ill.App.3d 247, 302 N.E.2d 429.

The history of this case reveals that the defendant has

sought to delay and avoid an adjudication of the issues. He has

had numerous changes in lawyers. He has disobeyed court orders

and has sought to mislead the trial court with false testimony con-

cerning his income. He has made spurious allegations and has taken

inconsistent positions. His position on paternity is but one ex-

ample in this record that illustrates the flavor of the man: He

filed a motion to dismiss the suit for divorce on March 5, 19G9,

alleging that the plaintiff had cohabited with him between December,

1968 and January 30, 1969. In spite of that assertion, he later

contested his obligation to pay child support on the ground that

he was not the natural father. The plaintiff offered testimony

showing v/hen she had relations with him and he offered no evidence

to the contrary. After the court held that he was the natural

father, in response to the plaintiff's petition for an increase

in child support, he filed a petition for custody of the child,

which he had previously denied v;as his, and alleged in part that

he had not contested the issue of paternity.

Under the circumstances, therefore, we will exercise our dis-

cretion by reversing pro forma the order denying retroactive child

support and the order denying costs and attorney's fees on appeal

and remanding the cause to the trial court with directions to enter

appropriate awards for retroactive child support and costs and at-

torney's fees for services rendered by the plaintiff's counsel on

appeal to this court.

The attorney for the plaintiff had expended 60 hours including

11 court appearances, which in turn included several contested hear-

ings, in the prosecution of this case. We recognize that the ability

of the plaintiff to pay is one factor to be considered in determining

- 2 -



I



60313

attorney's fees. But much of the time expended was caused by the

unjustified conduct of the defendemt. Tlie suni of $750 represents

a fee of $12.50 an hour. In our view, under the circumstances of

this case, it is inadequate. We therefore fix the attorney's fees

for the plaintiff at $1500. See Greenbaum v. Greenba\im , 14 111.

App.3d 217, 302 N.E.2d 165.

JUDGMENT REVERSED IN PART
AND REMANDED WITH DIRECTIONS;
AND MODIFIED IN PART.

GOLDBERG, J. and SIMON, J. concur.

ABSTRACT ONLY.
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PEOPLE OF THE STATE OF ILLINOIS

,

Plaintiff-Appellee,

vs.

BERNARD RAKER,

Defendant-Appellant

.

APPEAL FROM THE
CIRCUIT COURT
OF COOK COUNTY.

HONORABLE
LOUIS B. GARIPPO,
PRESIDING.

Before Stamos, Leighton, and Haye!5, JJ.

PER CURIAM:

Bernard Baker, defendant, was found guilty after a

bench trial of the crime of robbery (111. Rev. Stat. 1973,

ch. 38, par. 18-1) . He was sentenced to a term of one to

five years. Defendant appeals, arguing that the trial judge

in imposing sentence improperlv considered a prior arrest

of the defendant v^hich had not resulted in a conviction.

Defendant asks this court to reverse and remand for resen-

tencing or in the alternative for a reduction of his sentence.

Since the defendant does not challenge the sufficiency

of the evidence against him, the facts adduced at trial may

be summarized. On March 11, 1973, Mr. Isaac Baker was as-

saulted and roi^bed while entering the vestibule of his build-

ing located at 1801 South Lawndale, Chicago, Illinois. The

men took $30 from Baker. As a result of the injuries received

during tlie robbery. Baker spent three days in the hospital.

Defendant's only argument on appeal is that the trial

judge in imposing sentence improperlv considered a prior arrest

of the defendant which had not resulted in a conviction. The

transcript of the testimony demonstrates tliat, after defendant

was found guilty, the trial judge asked if he v^as in custody

on another charge. Defendant replied that he had a pending

armed robbery charge. Defense counsel asked the defendant if
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there had boon a preliminary lioarinq on tliat charqc and

defendant replied in the affirmative. Defense counsel then

asked defendant in what court the charge was nendinq. At

that point the trial judge interrupted and stated, "Wo won't

go into that" . A hearing in aggravation and mitigation was

then hold, after wliich defendant was sentenced to a term of

one to five years.

In People v. Dey , 51 111. 2d 262, 281 N.E. 2d G38,

the Supreme Court, in referring to an argument similar to

that made by the defendant in the case at bar stated:

"We have repeatedly held that proof of
a pending indictment is properlv presentable
in aggravation as are a wide variety of other
factors ( People v. Spicer, 47 111. 2d 114) ,

and the trial court is presumed to recognize
incompetent evidence and disregard it. ( People
V. Fuca , 43 111. 2d 182.)"

See also People v. Tolefree, 14 111. App . 3d 754, 303 N.E. 2d

555; Peopl e v. Ma lone , 19 111. App. 3d 24, 311 N.E. 2d 216.

In the case at bar, the trial judge, after finding

defendant guilty, inauired as to whether defendant was being

held on another charge. Thereafter the defense counsel

started to elicit the details as to that pending charge when

the trial judge interrupted stating th£,t he did not wisli to

go into those matters. The trial judge's original question-

ing of the defendant was within the bounds of the law stated

by the Supreme Court in Bev . Moreover, the judge's mere

question did not indicate tliat he was placing any reliance

upon the pending charge in imposing sentence. That charge

was one of many factors brought out during the sentencing

stage of the proceedings. Indeed, tlie trial judge's com-

ment, when he interrupted defense counsel who was attempting

to elicit further details as to the pending offense, that

he did not wish to go into those matters supports the

- 2 -
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conclusion that he did not in fact place any reliance on the

pending cliarge in imposinq sentence.

It is precisely in this respect that the case relied

upon by defendant (People v. S teve Jackson (1968), 95 111.

App. 2d 193, 238 N.E. 2d ]96) is distinguishable. In that

case, the Court said (at page 201)

:

"In the instant case it is readily ayjparent that
in sentencing the defendant the trial court
gave consideration to and placed weight upon his
prior arrests and other encounters with the law
whicli did not result in convictions, as evidenced
by the Court's coirmcnt just prior to sentencing:
'I am going on his entire record and he is one
apparently from his record who is auick to engage
in violence.' * * * Inasmuch as this inadmissible
evidence affected tlie extent of the sentence im-
posed upon defendant, . . . the sentence is
reduced . . .

.

"

After a careful review of all the evidence adduced at

trial, v/e are of the opinion that the sentence imposed by the

trial judge was proper.

Accordingly, the judgment of the circuit court of

Cook County is affirmed.

JUDGMENT AFFIRMED,

Publish abstract only.
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No. 74-317

IN THE

APPELLATE COURT OF ILLINOIS

FIFTH DISTRICT

281X913

'EOPLE OF THE STATE OF ILLINOIS,

Plaintiff-Appellee,

/s.

AMES R. SULLIVAN,

Defendant-Appellant

.

MAY 27 1975
Ifi

Appeal from the Circuit Court of

Saline County.

Honorable Jack C. Morris,

Judge Presiding

.

'ER CURIAM:

The defendant, James R. Sullivan, was charged with two acts of theft in the Circuit

Dourt of Saline Co'-inty. He waived indictment and pled guilty to both charges and was

sentenced to concurrent terms of 2 to 6 years imprisonment.

Several issues are presented for review; (1) whether there was substantial compli-

ince with the requirement of Supreme Court Rules 401(b) and 402, (2) whether it was

eversible error to sentence the defendant on two charges of theft and (3) whether the

sentences of 2 to 6 years imprisonment on each charge were excessive. We need con-

sider only the last issue.

Prior to sentencing, the court requested the parties to submit evidence in aggravation

ind mitigation. The prosecutor stated that the defendant's prior criminal record and his

X)-operation on locating the other stolen property were considered by the State in making

.ts sentence recommendation. The defendant waived the pre-sentence investigation and

report, and the court imposed the concurrent sentences of 2 to 6 years imprisonment. The

that
record fails to reflacVthe judge considered any other evidence pertaining to aggravation

and mitigation except the statements regarding what was considered by the State in

requesting the sentence that was subsequently imposed. The court set forth no reasons for

Imposing a minimum sentence in excess of the minimum required by the Illinois Revised

Statutes, 1973, Ch. 38, Sees. 1005-8-1 (b) (4) and (c)(4) and People v. Matychpwiak , 10

[ll.App.3d 739, 310 N.E.2d 394 (1974).

The People impose no objections to the defendant's request for modification of the

sentence

,





We therefore modify the concurrent sentences imposed to a minimum of 1 and a maximum

of 3 years

.

Affirmed as Modified.

PUBLISH ABSTRACT ONLY.

Cams, J. and Moran, J., not participating,
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IN THE

APPELLATE COURT OF ILLINOIS Sl^ <]

FIFTH DISTRICT
7'>^^<^

<S7-
"!'

"'v^'^^ ^r;;^
ouur

PEOPLE OF THE STATE OF ILLINOIS,
Appeal from the Circuit Court of

Plaintiff -Appellee, ) St. Clair County.

vs

MARVIN KITTERMAN, )
Honorable John J. Hoban

,

Judge Presiding.

Defendant-Appellant.

Mr. JUSTICE G. MORAN delivered the opinion of the court:

The defendant Marvin Kitterman was indicted for the crime of involuntary

manslaughter. He entered a negotiated plea of guilty to the charge of reckless homi-

cide , the assistant state's attorney agreeing not to oppose his request for probation.

The defendant was sentenced to the custody of the Department of Criminal Corrections

for a term of one to three years. In this appeal, he claims that the trial court erred in

imposing imprisonment instead of probation or periodic imprisonment. Alternatively,

he requests that his sentence be reduced to time served.

A reviewing court may reduce a sentence of imprisonment to a sentence of

probation but should do so only where it app ears from the record that the trial court

abused its discretion in denying the defendant's request for probation. People v.

Rednour, 24 111. App. 3d 1072, 322 N.E.2d 492. The defendant, after taking four "speed"

pills, went driving with some friends in Belleville, Illinois. He was traveling forty to

fifty miles per hour through a residential area when a police patrol car gave chase. The

defendant attempted to evade pursuit. He ran a stop sign hitting another car on the

passenger side. A passenger in the other car died as a result of injuries suffered in the

collision. The defendant ran from the scene and fled to Chicago. Three weeks after the

incident he returned to Belleville. He was told by his father that he was wanted for

involuntary manslaughter and turned himself in. Prior to the incident the defendant had

lived with his mother and his younger brothers and sisters in Wisconsin. He stated he

had to quit school in the middle of the ninth grade to help support his brothers and

sisters. Later he had joined the Marine Corps but was given an undesirable discharge

for being away without leave. He had been arrested twice before but had not been tried





on either charge. After his mother's death, he had come to Belleville to inform his

father of her death. At the time of the incident he was living vnth a friend. He had

been unemployed for a few months. He said that if he received probation, he would

live with his father who had secured a job for him. He stated that he realized that he

had commtted a serious crime. The court psychologist in a psychological evaluation

of the defendant, described the defendant as a submissive, sensitive young man who,

though educationally retarded, was unlikley to be of further danger to himself or others

The defendant was nineteen when the incident occurred. Based upon the above facts,

the trial court concluded that the defendant should receive a sentence of one to three

years. While we feel that the court might have appropriately chosen probation,

conditional discharge or periodic imprisonment, from our review of the record, we

cannot say that the trial court abused its discretion in imposing the sentence it did.

The judgment is therefore affirmed.

Judgment affirmed.

CONCUR:

Jonejy Carter, JJ.

PUBLISH ABSTRACT ONLY,





No. 75-20

IN THE

28 1.Af9 15

APPELLATE COURT OF ILLINOIS

FIFTH DISTRICT

PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff-Appellae

,

vs

JOHN EARL MEBUST,

Defendant-Appellant.

Appeal from the Circuit Court of the

Fourth Judicial Circuit, Christian

County

.

Honorable George W. ^afis'ir'niaj ,\ P ^'

Judge Presidingj ^ 11)

Mr. JUSTICE G. MORAN delivered the opinion of the coufT:^-^-^ ^ " '
'Z''u'^:^^-"

' HFTH DISTRICT Of ILLINOIS

CLERK APPELl*"' "OURT

Defendant appeals from a judgment of the circuit court of Christian County

finding him guilty of the crime of attempted armed robbery and sentencing him to a

minimum of one year and a maximum of three years to the Illinois Department of

Corrections pursuant to a negotiated plea.

Defendant's sole contention is that the trial court erred in denying his

application for probation.

During the hearing of the negotiated plea the state's attorney said that he

would neither recommend nor oppose probation.

The offense in the instant case was planned several days in advance. The

defendant and his co-defendants decided on this particular victim after considering

and rejecting another plan to rob a Kroger store. The defendant was to drive the getaway

car and also share in the proceeds of the offense. The testimony of the co-defendant

John Brawner, Indicated that defendant Mebust and defendant Watson talked Brawner

into aiding in the commission of the offense. This testimony was uncontradicted.

The defendant had purchased a 45-caliber automatic pistol some weeks prior

to this offense and had practiced its use. He took the firearm with him during the

offense, and knew that the other participants were similarly armed. Mebust knew, at

the time the other participants left the car at the scene of the crime, that they took their

firearms along with them. He made no attempt to dissuade them from the completion of

the offense, or to withdraw from further participation in the offense at any point.

Under these facts , we are unable to say that the trial court abused its

discretion in denying defendant's application for probation.



r-
' ''(



For the foregoing reasons the judgment of the circuit court of Christian

County is affirmed.

Judgment affirmed.

CONCUR:

Eberspacher, Karns , JJ.

PUBLISH ABSTRACT ONLY.
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NO. 73-74

IN THE

APPELLATE COURT OF ILLINOIS

FIFTH DISTRICT

if

M'^%
JUN y - 1975

'^^£^^.y^
MHH DlSfWirr Of UMNOlS

CLI UK AH^I 1 I
- IIIRI

PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff-Appellee,

V.

LINDA CAUDELL,

Defendant-Appellant

.

Appeal from the Circuit Court
of Pulaski County

Honorable George Oros

,

Judge Presiding.

Mr. JUSTICE CARTER delivered the opinion of the court:

On October 5, 1972, a complaint was filed in the Pulaski County

Circuit Court, charging the appellant, Linda Caudell, a then 16 year

old high school student, with theft of property under $150 in value.

The complaint charged the appellant with theft of a purse, and various

items contained in the purse, from one Cindy George, on October 2,

1972. Miss George was also a high school student, and a classmate of

the appellant. After a trial by jury, appellant was found guilty of

the charge, and sentenced to a period of probation not to exceed one

year. From the judgment, the appellant brings this appeal.

For the reasons set forth belov;, we need not consider the

issues raised by the appellant on this appeal.

We note from the record that at the time of pronouncing judg-

ment on January 16, 1973, the trial court found the appellant to be

16 years old. There is nothing in the record before us which indicates

that the appellant juvenile was first brought before the juvenile

court. Indeed, the record indicates that criminal prosecution

of the appellant juvenile was initiated by the filing of a criminal

complaint in the circuit court.

The Juvenile Court Act prohibits criminal prosecution of juve-

niles until the juvenile has been brought before the juvenile court

upon a petition. The State's Attorney does not have discretion to

decide in v/hat manner to proceed against the juvenile until after

the petition is filed before the juvenile court. Then, and only

then, may the State's Attorney determine the court in v/hich the juve-

nile is to be prosecuted. And even at this stage of the proceeding,

the Juvenile Court Judge may object to the removal of a case from





/

the jurisdiction of the juvenile court, in which case the matter of

transfer is referred to the chief judge of the circuit for a decision

and disposition. Section 2-7 of the Juvenile Court Act, Chapter 37,

Section 702-7, as amended to 1972. The statute has since been amended

so that a Juvenile Judge, designated by the Chief Judge of the Circuit,

may on motion of the State's Attorney, enter an order permitting prose-

cution under the criminal laws. Ill . Rev. Stat . 1973, chap. 37, sec.

702-7. As set forth in People v. Rahn , 15 Ill.App.3d 170, 304 N.E.2d

161 (4th App., 1973), reversed 59 111. 2d 303, 319 N.E.2d 787 (111.,

1974), the Illinois Supreme Court stated:

"The discretion which the statute gave to the State's
Attorney to decide in what manner to proceed against
the juvenile was expressly conditioned on the filing
of a petition which alleged the commission of the
crime. . . . The prohibition against criminal prosecution
of juveniles continued until the juvenile had been
brought before the juvenile court upon a petition.
The section then authorized the chief judge to over-
rule the prosecutor's determination if the juvenile
court judge objected to the transfer of the case for
criminal prosecution." People v. Rahn , supra , at 319
N.E.2d 789.

With certain exceptions set forth in Section 2-7 of the Juvenile

Court Act (which are not applicable in this case) , the ultimate deter-

mination to commence criminal prosecution of a juvenile is a judicial

one. The record before us reflects that the decision to prosecute

the appellant juvenile criminally was made in the sole discretion of

the State's Attorney, in violation of the requirements of the Juvenile

Court Act. Accordingly, by our reviewing power under Chapter llOA,

Section 615(a), we find that the failure to comply with the Juvenile

Court Act in this case constituted plain error affecting substantial

rights of the appellant, and accordingly, the judgment of the trial

court is reversed and remanded to the Circuit Court of Pulaski County.

Judgment reversed and remanded.

CONCUR: G. MORAN, KARNS , JJ

.

PUBLISH ABSTRACT ONLY
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28I.A. 1035"
UNITED STATES OF ?-i-lERICA

State of Illinois )

Appellate Court ) ss:
Second District )

At a session of the Appellate Court, begun and held

at Elgin, on the 2nd day of December, in the year of our Lord

one thousand nine hundred and seventy-four, v.'ithin and for

the Second District of Illinois:

FIRST DIVISION

Present — Honorable GLENN K. SEIDENFELD, Presiding Juscice

Honorable VJILLIAi-l L. GUILD, Justice

Honorable ALBERT E. HALLETT, Jus bice

LOREN J. STROTZ, Clerk

V?ILLIAf-I A. KLUSAK, Sheriff

BE IT REMEMBERED, that af ter^vards , to v/it:

On June 2, 1975 the Opinion of the Court v;as filed

in the Clerk's office of said Court, in the v/ords and figures

following, viz:
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No. 74-297)
• .1

AS ^ -.«4 U
No. 74-298) Cons .

No. 74-299) Ju^1 2 !j/

IN THE

APPELLATE COURT OF ILLINOIS

SECOND JUDICIAL DISTRICT

FIRST DIVISION

IQS2H J. STXCfZ, Citk

•>•-»

PEOPLE OF THE STATE OF ILLINOIS,

Plaintiff -Appellee

,

V ,

MICHAEL T. LYNN a/k/a MICHAEL
T. LINN,

Defendant-Appellant

,

APPEAL FROM THE
CIRCUIT COURT FOR
THE FIFTEENTH
JUDICIAL CIRCUIT,
LEE COUNTY, ILLINOIS

'SCi

Mr. JUSTICE HALLETT delivered the opinion of the court:

The defendant, Michael T. Lynn, was sentenced to a

one and one-half to five year term of imprisonment, after he

had pleaded guilty to three separate burglaries. The defend-

ant on appeal is represented by the State Appellate Defender.

After examining the record, the defendant's counsel has filed

a motion for leave to withdraw as counsel on appeal. Having

independently examined the record, considering all appealable

issues, we grant the motion for leave to withdraw as appellate

counsel, and affirm the judgment of the circuit court.

On April 11, 197 4, the defendant, Michael T. Lynn,

was arrested pursuant to three complaints for burglary filed

on that date. After being advised of his in custodial rights,

the defendant gave a statement to police officers concerning the

burglaries. A search v/arrant directed to the defendant's apart-

ment was issued and executed. On April 18, 1974, the defendant

v/as indicted and charged with having committed three burglaries.

At his arraignment, a public defender was appointed to repre-

sent the defendant. Subsequently, the public defender filed

a motion for discovery, which was answered by the State.

-1 -
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Thereafter, the defendant moved to withdraw his pre-

viously entered pleas of not guilty and to enter pleas of guilty

to each charge. The trial judge accepted the defendant's pleas

of guilty to the burglary charges of the three indictments.

Presentence investigation was v/aived pursuant to 111. Rev. Stat.

1973, ch. 38, par. 1005-3-1, and the defendant was sentenced

to serve three concurrent terms of one and one-half to five

years. This sentence was appropriate under 111. Rev. Stiit.

1973, ch. 38, par. 1005-8-1 (b) (3 ) , (c)(3).

The defendant's appellate counsel has requested that

we allow a motion for leave to withdraw as counsel, and has

submitted a brief supporting this motion, pursuant to Anders

V. California (1967), 386 U. S. 738, 18 L. Ed. 2d 493, 87 S.

Ct. 1386, and People v. Jones (1967), 38 111. 2d 384, 231 N. E.

2d 390. The brief submitted by defendant's appellate counsel

reviews the procedures in accepting the defendant's guilty

pleas, the arrest, the statements to the police officers, the

issuance of the search warrant, and the sufficiency of the

indictments, and concludes that the record does not contain

any meritorious issue to present to this court. In accordance

v/ith Ander s , - notice of counsel's motion for leave to withdraw

and the brief were forwarded to the defendant on December 18,

1974. The motion was continued to February 8, 1975, to allow

the defendant time to raise any additional matters on his be-

half. He has not responded.

In the defendant's appellate counsel's brief, the

compliance of the guilty plea hearings v;ith Illinois Supreme

Court Rule 402 is considered. (111. Rev. Stat. 1973, ch . IIOA,

-2-
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par. 402.) Counsel concludes that in view of the recent decisions

of People V. Krantz (1974), 58 111. 2d 187, 317 N. E. 2d 559;

People V. Dudley (1974), 58 111. 2d 57, 316 N. E. 2d 7v3; People

V. Warship (1974), 59 111. 2d 125, 319 N. E. 2d 507; People v.

Ellis (1974), 59 111. 2d 255, 320 N. E. 2d 15, there are no meri-

torious issues regarding compliance with Supreme Court Rule 402.

During the guilty plea hearings, the trial judge

personally informed the defendant (l) of the nature of the charges,

(2) of the minimum and maximum sentences and fines which could be

imposed, (3) that he had the right to persist in his pleas of not

guilty, and (4 ) that if he persisted in his not guilty pleas that

he had the right to a trial, whereas if he pleaded guilty, he

would not have a trial of any kind. Further, the trial judge

asked the defendant in open court if any promises, threats, or

coercion had induced his pleas of guilty. The defendant responded

that it had not. The court then ascertained that the defendant's

pleas of guilty were entered voluntarily, and the factual bases,

to which the defendant and counsel stipulated, were read into

the record. Having examined the record of the hearings, we agree

with counsel that there was, indeed, substantial compliance with

the requirements of Supreme Court Rule 402 at the hearing. We

therefore find that any appeal based on non-compliance of the

guilty plea hearings with Supreme Court Rule 402 would not be

meritorious

.

In addition, counsel considered in the brief support-

ing the motion to withdrav; as appellate counsel, whether any

errors arose in connection with the defendant's arrest, the

issuance of the search warrant, and his statements to police

-3-
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officers. Since a voluntary plea of guilty waives all nonjuris-

dictional errors, ( People v. Phalps (1972), 51 111. 2d 35, 38,

280 N. E. 2d 203) appellate counsel determined that no issue

could be argued concerning these matters in defendant's direct

appeal

.

Moreover, the defendant's appellate counsel concludes

in its brief that the indictments v;ere sufficient to charge the

offenses of burglary. Whether an indictment is void presents

a jurisdictional issue which is not waived by a defendant's

plea of guilty. ( People v. Gregory (1974) , 59 111. 2d 111,

319 N. E. 2d 483.) Having reviewed the three indictments in

light of People v. Gregory , wherein the sufficiency of a bur-

glary indictment was challenged, we conclude that the indict-

ments were sufficient.

After a full examination of all the proceedings in

accordance with the requirements of Ande rs , we concur in the

opinion of defendant's appellate counsel that the points raised

are not arguable on their merits and that an appeal is wholly

frivolous. Our independent examination of the record does not

disclose any other meritorious grounds for appeal. Accordingly,

the motion of defendant's counsel for leave to withdraw as

counsel on appeal is granted, and the judgment of the circuit

court is affirmed.

Motion allowed; judgment affirmed.

AFFIRMED.

SEIDENFELD, P.J., and GUILD, J., concur.
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UNITED STATES OF MIERICA

State of Illinois )

Appellate Court ) ss

:

Second District )

At a session of the Appellate Court, begun and held

at Elgin, on the 2nd day of December, in the year of our Lord

one thousand nine hundred and seventy-four, v/ithin and for

the Second District of Illinois:

SECOMD DIVISION

Present — Honorable L. L. RECKENi'L^CHER, Presiding Justice

Honorable V7ALTER DIXON, Justice

Honorable THOMAS J. MORAN , Justice

LOREN J. STROTZ, Clerk

WILLIAZ-I A. KLUSAK, Sheriff

BE IT REMEMBERED, that af terv/ards , to v;it:

On June 2, 1975 the Opinion of the Court v;as filed

in the Clerk's office of said Court, in the v.-ords and figures

following, viz:
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No. 73 - 320
Abstract

IN THE

APPELLATE COURT OF ILLINOIS

SECOND DISTRICT

SECOND DIVISION

FILED
JUN 2 1975

LOREN J. STROTZ, CUfi

Appdiats Court 2nd Dijtrirt

STEPHEN LESTON, JR.,
and ANNA LESTON,

Plaintiffs-Appellants,

V.

TEXAS COMPANY, a
Delaware Corporation,

Defendant-Appellee

Appeal from the Circuit
Court of DuPage County for
the Eighteenth Judicial
Circuit of Illinois.

MR. PRESIDING JUSTICE RECHENMACHER delivered the opinion of the court:

Plaintiffs appeal from a judgment, after a bench trial,

dismissing plaintiffs suit for reformation of a lease for want

of equity, and granting defendant's counterclaim for specific per-

formance of its exercise of an option to purchase the land covered

thereby, for $25,000.

On September 2, 1949, plaintiffs entered into a written

lease with the defendant covering a parcel of land in Elmhurst,

Illinois, for a 20 year term (which commenced effective September 22,

1952), at a rental of $100 per month and an option to lessee to ex-

tend the lease for two additional five-year periods at the same rental.

The lease also provided that (1) special assessments were to be

paid by and remain the obligation of the lessor and (2) lessee (de-

fendant) v/as granted an option to buy the premises for $25,000. De-

fendant filed its counterclaim for specific performance of that option.

Mr. Leston testified that the lease resulted from oral

conversations with defendant's agent (a Mr. McGuire) who had since died.

The trial court sustained defendant's objection to testimony by Mr.
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Leston of his conversations with Mr. McGuire concerning negotiations

which resulted in Mr. Leston's execution of the lease in question.

On appeal plaintiffs contend that (1) the court

erred in sustaining that objection, (2) there was mistake of fact

so as to justify reformation or recission of the lease and (3) the

contract was unconscionable. During oral argument plaintiffs'

counsel stated in effect that had Mr. Leston been permitted to testi-

fy concerning the conversation with Mr. McGuire he v/ould have been

able to establish the mutual mistake and the unconscionability

.

The trial court properly sustained the objection to

such testimony as to Mr. Leston's conversation with defendant's

agent. It was clearly inadmissible under the so-called Dead Man's

Statute (111. Rev. Stat. 1973, ch. 51, par. 4), Reese v. Melahn ,

1 111. App. 3d 63 (reversed on other grounds in 53 111. 2d 508).

Thus plaintiffs adduced no testimony to establish mutual mistake

of fact or that defendant v/as guilty of any unconscionable conduct.

The judgment was therefore not against the manifest weight of the

evidence and is affirmed.

Judgment affirmed.

THOMAS J. MORAN and DIXOM, JJ . , concur.
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UNITED STATES OF AI-IERICA

9P
8I.A. 1037

state of Illinois )

Appellate Court ) ss

:

Second District )

At a session of the Appellate Court, begun and held

at Elgin, on the 2nd day of December, in the year of our Lord

one thousand nine hundred and seventy-four, within and for

the Second District of Illinois:

SECOND DIVISION

Present — Honorable L. L. RECHENMACHER, Presiding Justice

Honorable WALTER DIXON, Justice

Honorable THOMAS J. iMORAN , Justice

LOREN J. STROTZ, Clerk

WILLIAI^ A. KLUSAK, Sheriff

BE IT REMEIIBERED, that af terv/ards , to wit:

On June 2, 1975 the Opinion of the Court v;as filed

in the Clerk's office of said Court, in the words and figures

follo'.ving , viz :
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No. 73-440

FILED
JUN 2 1975

LOREN J. STROTZ, Clerk

Appellate Court, 2nd District

Abstract

IN THE

APPELLATE COURT OF ILLINOIS

SECOND DISTRICT

SECOND DIVISION

IN THE INTEREST OF
SUSAN M. SUDLER, a minor No. C-72-I472

IN THE INTEREST OF
DAVID SUDLER, a minor

IN THE INTEREST OF
JOHN SUDLER, a minor

No. C-72-1473

No. C-72-1474

Appeal from the Circuit
Court of DuPage County
for the Eighteenth Judicial
Circuit of Illinois.

MR. PRESIDING JUSTICE RECHENMACHER delivered the opinion of the court:

In a Juvenile Court proceeding the involved minor, Susan M.

Sudler, was found to be a neglected minor and m.ade a ward of the

Juvenile Court. This is an appeal from an order of the Juvenile

Court sequestering the proceeds of the sale of a house to pay certain

costs resulting from such proceeding. The appellants (Jane du Fresne

(a/k/a Jane Sudler) and Eugene du Fresne, mother and step-father,

respectively, of the above minors) also contend there was not suf-

ficient evidence to justify the court's finding that Susan M. Sudler

was a neglected minor.

This controversy grows out of a protracted and bitter

divorce action. The mother of the involved minor, Jane du Fresne,

and Louis Sudler, were married in 1954 and after a stormy marriage

divorced in 1968. They had three children, Susanborn in December, 1955;

David born in 1957, and John born in 1961. Custody of the children

was apparently av-zarded to the mother following the divorce, but in

April, 1972, after further litigation, custody of the children was

awarded to the father, Louis. The mother appealed and this court

stayed the custody order pending disposition of the appeal. Thereupon,
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the children were returned to the custody of the mother and were in

her home, with her present husband, Eugene du Fresne, on October 10,

1972, when the incident occurred which triggered this case and its sub-

sequent appeal. (Shortly after the incident in question Mrs. du Fresne

dismissed her appeal as to the custody of the children so that the legal

custody returned to Louis Sudler.)

On October 10, 1972, John Sudler, the youngest of the Sudler

children, then about 12 years old, was punished by his step-father

by being beaten with a leather strap for not doing his school homev;ork.

The step-father, apparently ^^/ith the approval of Mrs. du Fresne, also

threatened to cut John's hair off, or at least a lock of it. The older

boy, David, then summoned his sister, Susan, and they all three began to

fight v/ith the step-father. In the course of the melee the step-father

was struck with a heavy wooden object which caused his head to bleed and

Susan was kicked and pummelled by the step-father. Susan told one of the

boys to call the police and he did so. As a result of this fracas the

younger children, John and David, after a court hearing, were returned

to the custody of the Sudlers but Susan was adjudged to be a neglected

minor and was made a ward of the Juvenile Court and placed temporarily

at Sunny Ridge Home for Children.

At a subsequent hearing the wardship of Susan was continued.

On oral motion of the State's Attorney to assess the costs of care and

shelter against the parents, the father, Louis Sudler, moved that such

costs of care and shelter, as well as attorney's fees for the attorney

appointed to represent Susan, be assessed against the mother, Jane

du Fresne, contending that he was not responsible for the fracas which

initiated the court proceeding. The du Fresnes were in the process

of selling the house awarded to Jane du Fresne in the Sudler v. Sudler

divorce settlement and Louis Sudler moved the court to sequester a
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sufficient amount from the proceeds of the sale of the house to pay

said expenses. The court subsequently ordered that the amount of

$3977 be sequestered from the funds of Jane du Fresne arising out of

the sale of said house, pending the further order of the court.

Following this the respective attorneys for Louis Sudler and

the du Fresnes entered into negotiations for the purpose of allocating

these costs. Pursuant to an agreement between them an order was entered

by the court requiring the payment of $3977, already deposited in escrow

with the Chicago Title & Trust Co. by du Fresnes, to the County and to

the court appointed attorney, as previously approved. The balance of

the expenses in the amount of $385 was to be assumed by Louis Sudler,

as well as the obligation to support and pay for the college education

of the children thereafter.

This order is the basis of the appeal in this case. It is

contended by the appellants that the order disposing of the proceeds

should be vacated (a) because proper notice v/as not given to the

du Fresnes of the motion to assess costs or the motion to sequester

the funds; (b) because the du Fresnes were induced to agree to the

substance of the order because of a misrepresentation by Louis Sudler

that he had no funds to contribute, when actually he had adequate funds;

and (c) the order sequestered funds belonging to Eugene du Fresne,

who had a half interest in the proceeds of the house sale, thus making

the order void as to half of the proceeds since Eugene du Fresne had

no obligation as a step-father to contribute to the costs.

After carefully reviewing the record we are of the opinion

that the question of notice of the motions v;as waived by Eugene du Fresne 's

attorney when he entered into negotiations with the Sudlers' attorney

regarding the allocation of the costs. The record clearly indicates

that the attorney appeared on behalf of Eugene as v;ell as Jane du Fresne,

when he entered his appearance, and his subsequent negotiations as

to the form and content of the order allocating the costs and disposing
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of the escrow fund, preclude any objection to the order in question

on the ground of proper notice.

As to the contention that the du Fresnes were deceived

when Louis Sudler contended he was v/ithout funds to pay the costs

in question, it is unlikely they were deceived as they claim. Mrs.

du Fresne knew her former husband's background very well and knew that he

came from a wealthy family. It is more likely that they decided to

settle because the sequestering of the funds had put a cloud on the title

to the house and was delaying the completion of the sale. Whatever

the reason for the agreement, however, they did enter into a stipulated

arrangement through their attorney and they are bound by it. In any

event the court, after hearing arguments on the point, did not believe
the court

that the du Fresnes had been deceived, nor apparently did / feel im-

posed upon by any alleged misrepresentation made by Louis Sudler

during the negotiations. We cannot substitute our judgment for the

court's as to whether or not a fraud was practiced on the court.

The final contention v/ith regard to the order complained

of is that it attaches funds not responsive to the debt in question,

since the amount sequestered represents a joint fund and the court

was without power to sequester Eugene du Fresne 's half of the fund.

He argues that, as a step-father, he had no statutory liability for the

costs incurred as a result of the Juvenile Court's orders and dis-

positions on behalf of the minors.

We believe this argument is based on a misconception as to

the nature of the fund in question. While it was undoubtedly true

that the house which v;as sold v;as in joint tenancy betv/een Eugene

and Jane du Fresne at the time of the sale, this did not automatically

constitute the fund deposited as a result of the court's order a .

joint fund. The obligation was Jane du Fresne' s, the court's order

was directed to her obligation as a parent, and v/hether the other

joint tenant did or did not protect himself against dilution of the funds
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so deposited, the character of the fund remained the same: a

security for the payment of the debt agreed to by both parties

and disposed of accordingly in the court's order. The fund,

thus, was not joint property. It was deposited for a specific

purpose--to pay off Jane du Fresne's obligation--and the previous

condition of the title to the real estate has no bearing on the

court's order or the ownership of the fund.

Lastly, the appellants contend there was not sufficient

evidence to have found the minor to be a neglected minor. A neg-

lected minor is defined under the Juvenile Court Act (111. Rev. Stat.

1973, ch. 37, par. 702-4, §2-4(1) (b)) as:

" (1) Those who are neglected include any minor
under 18 years of age

(b) whose environment is injurious to
his welfare or whose behavior is injurious
to his own welfare or that of others."

The finding of the court that Susan Sudler was a neglected minor

(she was then just under 17) was based on the incident which triggered

the petition to make her a ward of the court, the fact that her

mother admitted that the girl was beyond her control, and a rather

exhaustive psychological report which indicated that Susan was

rebellious, disoriented and acting out sexually. According to the

report Susan also admitted taking some drugs from time to time.

Susan herself admitted the need for the court ' s aipervision and was

fully agreeable to being made a ward of the cGurt. Considering this

evidence we cannot say that the court's finding that Susan v/as a

neglected minor was not justified. The cases cited by the appellants

on this point are not applicable here. In re Interest of Nyce ,

131 111. App. 2d 481, was a case involving the custody of an infant

and the jurisdictional facts were clearly lacking on which to deprive

the mother of custody and there V7as evidence of personal prejudice
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based on a limited contact with the mother. The case of In re

Dependency of Bartha , 107 111. App. 2d 214, (a decision of this

court), was decided on the basis of clearly inadequate evidence

which was conflicting and the findings were made without proper

consideration of all the relevant facts. Neither of these cases

resemble the case before us.

The judgment is affirmed.

Judgment affirmed.

THOf-lAS J. MORAN and DIXON, JJ . , concur.
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